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	CASE NAME
	BULL
	IRLR
	ICR
	IDS BRIEF

	AGE DISCRIMINATION

	Termination of employment at the age of 65 was justifiable based primarily on the notion of sharing employment between the generations.
Rosenbladt v Oellerking Gebäudereinigungsges
ECJ GRAND CHAMBER

1.
Article 6(1) of Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation must be interpreted as meaning that it does not preclude a national provision such as Paragraph 10(5) of the General Law on equal treatment (Allgemeines Gleichbehandlungsgesetz), under which clauses on automatic termination of employment contracts on the ground that the employee has reached the age of retirement are considered to be valid, in so far as, first, that provision is objectively and reasonably justified by a legitimate aim relating to employment policy and the labour market and, second, the means of achieving that aim are appropriate and necessary. The implementation of that authorisation by means of a collective agreement is not, as such, exempt from any review by the courts but, in accordance with the requirements of Article 6(1) of that directive, must itself pursue a legitimate aim in an appropriate and necessary manner.

2.
Article 6(1) of Directive 2000/78 must be interpreted as meaning that it does not preclude a measure such as the automatic termination of employment contracts of employees who have reached retirement age, set at 65, provided for by Paragraph 19(8) of the framework collective agreement for employees in the commercial cleaning sector (Allgemeingültiger Rahmentarifvertrag für die gewerblichen Beschäftigten in der Gebäudereinigung).

3.
Articles 1 and 2 of Directive 2000/78 must be interpreted as meaning that they do not preclude a Member State from declaring a collective agreement containing a clause on the automatic termination of employment contracts, like that at issue in the main proceedings, to be of general application, provided that it does not deprive employees who have reached retirement age of the protection from discrimination on grounds of age conferred on them by those provisions. 
	
	[2011] IRLR 51

January 
	
	

	SUMMARY

AGE DISCRIMINATION

UNFAIR DISMISSAL – 2002 Act

Claimant’s post as Chief Executive of NHS Primary Care Trust disappears in reorganisation – Not selected for successor post – After twelve months working in temporary positions given twelve months’ notice of dismissal – Notice given prior to formal consultation meeting in order to ensure that notice expired prior to his 50th birthday, when he would have been entitled to take early retirement, with consequent substantially increased costs to the Trust – Claims of unfair dismissal and age discrimination - Tribunal holds (a) that dismissal fair, notwithstanding non-compliance with 2002 Act procedures, because Claimant would have been dismissed anyway; and (b) that although the timing of the giving of notice was on the grounds of Claimant’s age it was justified in all the circumstances, including the costs that would have been incurred if the Trust had to fund his early retirement.

HELD:

(1)
Appeal allowed on unfair dismissal – If a decision was unfair by reference to s. 98A (1), s. 98A (2) has no application.

(2)
Appeal dismissed on age discrimination – Tribunal had not decided the justification issue on the basis only of the cost to the Trust but had applied the “cost plus” test in Cross v British Airways [2005] IRLR 423 – It had been entitled to take into account the fact that it was only because the Claimant had been kept in employment for almost twelve months from when his job disappeared, and had then been given a further twelve months’ notice, that the chance of his reaching the age of 50 arose; and that in those circumstances his becoming entitled to take early retirement would have been a “windfall” – Although the timing of the notice had meant that his first formal consultation meeting was before rather than after notice was given, in the particular circumstances of the case that fact did not prevent the giving of notice being justified.

Doubt expressed as to whether Cross v British Airways was right to hold that “cost alone” could never constitute objective justification.
Woodcock v Cumbria Primary Care Trust
UKEAT/0489/09/RN

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MS K BILGAN

DR B V FITGERALD MBE LLD FRSA
	
	[2011] IRLR 119, February
	[2011] I.C.R. 143
	

	 A female TV presenter suffered age discrimination after being dropped in favour of a younger presenter.

O’REILLY V BRITISH BROADCASTING CORPORATION AND ANOR
London Central Employment Tribunal
	
	
	
	Brief 918, February 2011

	SUMMARY

AGE DISCRIMINATION
Appellant made several claims of age discrimination based on the terms of advertisements for jobs for which he did not apply – Claims held to have been rightly struck out/dismissed – Investigo v Keane followed – Reasoning of Cardiff Women’s Aid v Hartup doubted; but even if it was wrong that could not assist the Appellant – Observation that claimants who bring age discrimination claims in respect of allegedly discriminatory job advertisements in which they have no genuine interest purely in the hope of being paid off are liable to face an order for costs.

MR J BERRY v RECRUITMENT REVOLUTION
UKEAT/0190/10/LA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

SITTING ALONE
	April - mid June 2011 
	
	
	IDS Brief 919, February 2011

	The Court of Appeal holds that it was “fair and proportionate” for the law firm to operate a mandatory retirement age of 65 for partners.
SELDON V CLARKSON WRIGHT & JAKES
[2010] EWCA Civ 899

LORD JUSTICE LAWS
LORD JUSTICE HUGHES
and SIR MARK WALLER
	
	[2010] IRLR 865

October
	[2011] I.C.R. 60
	 Brief 908, Sept 2010



	SUMMARY
AGE DISCRIMINATION
Tribunal wrongly held that the Appellant had not shown a sufficient prima facie case of age discrimination to satisfy “Igen stage 1” - Since the only explanation of the difference in treatment complained of had been rejected the Appellant’s claim succeeded – Remitted for consideration of remedy.

MR M HUSSAIN v VISION SECURITY LTD & MITIE SECURITY GROUP LTD
UKEAT/0439/10/DA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)
MR K EDMONDSON JP
MRS D M PALMER
	April - May 2011 
	
	
	

	SUMMARY

UNFAIR DISMISSAL

AGE DISCRIMINATION

The appeal concerned the statutory right to request not to retire and in particular paragraphs 2 and 5 of Schedule 6 of the Employment Equality (Age) Regulations 2006 (now repealed).

Held:

(1) 
In order to comply with paragraph 2(1) of Schedule 6 an employer was required to inform an employee in writing of the essential conditions for exercising the right conferred by paragraph 5.

(2) 
Paragraph 5(3) required that an employee’s statutory request must be in writing and must state that it was made under this paragraph.  These were mandatory requirements.

(3) 
Accordingly the employer’s letter, which did not inform the employee of this essential condition for exercising the right conferred by paragraph 5(3), did not satisfy the requirements of paragraph 2(1) of Schedule 6.

Appeal allowed.  Finding substituted that the reason for dismissal was retirement and the dismissal was unfair.  Compensation awarded in the sum of £4455.

MR M J BAILEY v R & R PLANT (PETERBOROUGH) LTD
UKEAT/0370/10/ZT

HIS HONOUR JUDGE RICHARDSON

MRS R CHAPMAN

MR C EDWARDS
	
	
	
	IDS Brief 928, July 2011

	SUMMARY
UNFAIR DISMISSAL – Retirement 

UNFAIR DISMISSAL – Polkey deduction

Employee reaching retirement age requests extension – Employer purports to follow procedure under Schedule 6 of Employment Equality (Age) Regulations 2006 and rejects request – Tribunal holds, on basis of admissions from employer’s witnesses, that the managers in question regarded themselves as absolutely bound by a company policy against granting extensions; that accordingly his request had not been genuinely “considered” as required by para. 6 of Schedule 6; and that the dismissal was thus unfair – No “Polkey deduction” made

HELD, dismissing the appeal,

(1)
Consideration of a request under Schedule 6 did indeed have to be genuine (or “in good faith”), notwithstanding the generally limited nature of the relevant obligations; 

(2)
Although a tribunal should in assessing a case of a dismissal which is unfair by reason of section 98ZG (2) of the Employment Rights Act 1996 “apply Polkey” if the issue is raised, it had not been raised in the present case.

COMPASS GROUP PLC v MR K A AYODELE
UKEAT/0484/10/SM

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

BARONESS DRAKE OF SHENE

MR M WORTHINGTON
	
	[2011] IRLR 802
Oct 
	
	

	1.      Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation does not preclude a law, such as the Law on the civil service of the Land Hessen (Hessisches Beamtengesetz), as amended by the Law of 14 December 2009, which provides for the compulsory retirement of permanent civil servants – in this instance prosecutors – at the age of 65, while allowing them to continue to work, if it is in the interests of the service that they should do so, until the maximum age of 68, provided that that law has the aim of establishing a balanced age structure in order to encourage the recruitment and promotion of young people, to improve personnel management and thereby to prevent possible disputes concerning employees’ fitness to work beyond a certain age, and that it allows that aim to be achieved by appropriate and necessary means. 

2.      In order for it to be demonstrated that the measure concerned is appropriate and necessary, the measure must not appear unreasonable in the light of the aim pursued and must be supported by evidence the probative value of which it is for the national court to assess. 

3.      A law such as the Law on the civil service of the Land Hessen, as amended by the Law of 14 December 2009, which provides for the compulsory retirement of prosecutors when they reach the age of 65, does not lack coherence merely because it allows them to work until the age of 68 in certain cases or also contains provisions intended to restrict retirement before the age of 65, and other legislation of the Member State concerned provides for certain – particularly elected – civil servants to remain in post beyond that age and also the gradual raising of the retirement age from 65 to 67 years. 
Fuchs and anor v Land Hessen. 

ECJ, 21.7.11 (C- 159/10;160/10).

CJEC
	
	[2011] IRLR 1043, Dec
	[2012] ICR 93
	IDS Brief 935, October 2011

	1.      The principle of non-discrimination on grounds of age proclaimed in Article 21 of the Charter of Fundamental Rights of the European Union and given specific expression in Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation, more particularly Articles 2 and 6(1) of that directive, must be interpreted as precluding a measure laid down by a collective agreement such as that at issue in the main proceedings which provides that, within each salary group, the basic pay step of a public sector contractual employee is determined on appointment by reference to the employee’s age. The fact that European Union law precludes that measure and that it appears in a collective agreement does not interfere with the right to negotiate and conclude collective agreements recognised in Article 28 of the Charter of Fundamental Rights of the European Union. 

2.      Articles 2 and 6(1) of Directive 2000/78 and Article 28 of the Charter of Fundamental Rights of the European Union must be interpreted as not precluding a measure in a collective agreement, such as that at issue in the main proceedings in Case C-297/10, which replaces a system of pay leading to discrimination on grounds of age by a system of pay based on objective criteria while maintaining, for a transitional period limited in time, some of the discriminatory effects of the earlier system in order to ensure that employees in post are transferred to the new system without suffering a loss of income. 

Hennigs v Eisenbahn-Bundesamt; Land Berlin v Mai. 
ECJ, 8.9.11 (C-297/10 and 298/10).


	
	[2012] IRLR 83, January
	
	IDS Brief 937, Nov 2011

	UNFAIR DISMISSAL – Reason for dismissal including substantial other reason

AGE DISCRIMINATION

Dismissal of employee at the end of the week in which his 65th birthday fell, in accordance with a NRA of 65, said to be unfair and to constitute age discrimination because employer had failed, in its purported retirement notification under Schedule 6 of the Employment Equality (Age) Regulations 1996, to specify the retirement date: it had said that he would be retired “after” his 65th birthday.

Held that “after” did not always mean “on a date later than” and that in context the notification should be read as stating an intention to retire him on his 65th birthday (it making no difference that he was in fact retired two days later) - On the employer’s alternative case that the notice constituted notification of retirement at the end of the week in which his birthday fell, by reference to the company handbook which made it clear that that was its practice, doubted whether that would have sufficed because the notification should not require reference to extraneous documents.

HOWARD V CAMPBELL’S CARAVANS LIMITED
UKEAT/0609/10/LA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

DR B FITZGERALD MBE LLD FRSA

MR P M SMITH
	
	
	
	IDS Brief 937, Nov 2011

	Article 2(5) of Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation must be interpreted as meaning that the member states may authorise, through rules to that effect, the social partners to adopt measures within the meaning of Article 2(5) in the areas referred to in that provision that fall within collective agreements on condition that those rules of authorisation are sufficiently precise so as to ensure that those measures fulfil the requirements set out in Article 2(5). A measure such as that at issue in the main proceedings, which fixes the age limit from which pilots may no longer carry out their professional activities at 60 whereas national and international legislation fixes that age at 65, is not a measure that is necessary for public security and protection of health, within the meaning of the said Article 2(5).

Article 4(1) of Directive 2000/78 must be interpreted as precluding a clause in a collective agreement, such as that at issue in the main proceedings, that fixes at 60 the age limit from which pilots are considered as no longer possessing the physical capabilities to carry out their professional activity while national and international legislation fix that age at 65.

The first paragraph of Article 6(1) of Directive 2000/78 must be interpreted to the effect that air traffic safety does not constitute a legitimate aim within the meaning of that provision.

PRIGGE  v DEUTSCHE LUFTHANSA AG
ECJ
	
	[2011] IRLR 1052,
Dec
	
	

	AGENCY WORKERS 

	No need to imply a contract. “the mere fact that there is a significant degree of integration of the worker into the organisation is not at all inconsistent with the existence of an agency relationship in which there is no contract between worker and end user. Indeed, in most cases it is quite unrealistic for the worker to provide any satisfactory service to the employer without being integrated into the mainstream business, at least to some degree, and this will inevitably involve control over what is done and, to some extent, the manner in which it is done.”
TILSON V ALSTOM TRANSPORT
[2010] EWCA Civ 1308

LADY JUSTICE ARDEN
LORD JUSTICE ELIAS
and
LORD JUSTICE PITCHFORD
	
	[2011] IRLR 169 February
	
	Brief 918, February 2011

	The Agency Workers Regulations 2010 SI2010/93
EU Temporary Agency Workers Directive (2008/104)

Agency Workers Regulations Guidance May 2011
	April –May 2011 
	
	
	

	BONUSES AND COMMISSION

	Contract states stated “you must be employed by the company in order to receive the bonus” and contains PILON clause which specified “the company reserves the right to make a payment in lieu of notice.” Payment in lieu made. Majority holds no entitlement to bonus.
LOCKE V CANDY AND CANDY LTD
[2010] EWCA Civ 1350

LORD JUSTICE PILL
LADY JUSTICE ARDEN 
and
LORD JUSTICE JACKSON
	
	[2011] IRLR 163 February 
	[2011] ICR 769
	Brief 920, March 2011

	SUMMARY

UNLAWFUL DEDUCTION FROM WAGES

 The Claimants made claims against their employer for an unlawful deduction from their wages contrary to the provisions of section 13 of the Employment Rights Act 1996, in respect of money due under its bonus scheme for the years 2009 and 2010.  The Claimants had been dismissed by reason of gross misconduct by the end of April 2010.  The Employment Tribunal held that because the Claimants had been dismissed by reason of gross misconduct they were not entitled to receive their bonuses.

 The Claimants appealed.

 Held:

 Dismissing the appeal because: -

 1.     A decision to pay or not to pay a bonus does not constitute “a deduction from wages” so as to engage the consent provisions in section 13 (1) of the Employment Rights Act 1996 (“ERA”);

 2.     For there to be a deduction for the purposes of section 13 (3) of the ERA, there has to be a sum to which an employee has some legal but not necessarily contractual entitlement from which the deduction could be made;

 3.     There is therefore an exercise which has to be completed before section 13(1) and (2) could apply with the preliminary stage being considering whether there is a sum legally payable in accordance with section 13(3) and it is only if the answer is in the affirmative that there has to be a consideration as to whether there is a deduction from that sum so as to invoke sub-sections (1) and (2) of section 13;

 4.     The defendant’s bonus schemes for 2009 and 2010 did not amount to a variation of contract so as to engage section 13(5) ERA; and

 5.     The Claimants were not entitled to their bonuses for 2009 and 2010 and there had been no deduction of their wages.

(1) MRS R HELLEWELL (2) MR J McARDLE v  
(1) AXA SERVICES LTD (2) AXA SUN LIFE SERVICES PLC

UKEAT/0084/11/CEA

THE HONOURABLE MR JUSTICE SILBER
(SITTING ALONE)
	
	
	
	

	COMPENSATION

	SUMMARY
RACE DISCRIMINATION – Compensation

SEX DISCRIMINATION – Compensation
APPEAL
Council and a charity both supplied members to a recruitment panel which victimised the Claimant – Tribunal makes a joint and several award, declining to “apportion” liability to the Claimant as between the respondents

Held, upholding the Tribunal but for different reasons, that both were jointly and severally liable for the loss caused and that the Tribunal had no power to conduct such apportionment – Prison Service v Johnson (aka Armitage) [1997] ICR 275 doubted and dicta in Way v Crouch [2005] ICR 1362 not followed - In particular, the Civil Liability (Contribution) Act 1978 affords no basis for apportionment of the liability of “concurrent discriminators” as between them and the claimant (as opposed to determining contribution as between themselves)

CROSS-APPEAL
(1)    No error of law in the Tribunal’s award of £15,000 for injury to feelings

(2)    Tribunal had wrongly regarded itself as precluded by Deane v London Borough of Ealing from making an award of exemplary damages; but there was in fact no basis in the Council’s conduct for such an award

LONDON BOROUGH OF HACKNEY  v MS. NATASHA SIVANANDAN and OTHERS 
UKEAT/0075/10/CEA

THE HONOURABLE MR. JUSTICE UNDERHILL (PRESIDENT)
MR. A. HARRIS
MR. T. STANWORTH
	April - May 2011 
	
	
	

	SUMMARY

PRACTICE AND PROCEDURE – Appellate

 jurisdiction/reasons/Burns-Barke

An Employment Tribunal decision must comply in both form and substance with 30(6) of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2004 SI No. 1861 and failure to do so will amount to an error of law; Balfour Beatty Power Networks Ltd v Wilcox [2006] EWCA Civ 1240; [2007] IRLR 63 applied.  Where issues arise as to whether there has been substantial compliance the approach in Meek v City of Birmingham District Council [1987] IRLR 250 will need to be kept in mind.  In so far as Short v Hayman UKEAT/0379/08/CEA can be read as suggesting that a decision may not be erroneous despite non-compliance with the Rule, it would not be followed.  Here the judgment did not comply and the case was remitted for a rehearing.

 UNFAIR DISMISSAL - Compensation/ Section 98A(2)

Section 98A(2) of the Employment Rights Act 1996 has no application when there has been a breach of “Statutory Procedures”.  Appeal allowed and the case remitted for a rehearing.

Greenwood v NWF Retail Ltd
UKEAT/0409/09/JOJ
HIS HONOUR JUDGE HAND QC

MRS M V McARTHUR BA FCIPD

MR D NORMAN
	
	
	[2011] ICR 896
	

	It will be a rare case where it is appropriate for a court to assess compensation over a career lifetime, but that is not because the exercise is in principle too speculative. If an employee suffers career loss, it is incumbent on the tribunal to do its best to calculate the loss, albeit that there is a considerable degree of speculation. It cannot lie in the mouth of the employer to contend that because the exercise is speculative, the employee should be left with smaller compensation than the loss he actually suffers.

WARDLE v CREDIT AGRICOLE CORPORATE AND INVESTMENT BANK
[2011] EWCA Civ 545

THE MASTER OF THE ROLLS
LADY JUSTICE SMITH
and
LORD JUSTICE ELIAS
	
	[2011] IRLR 604, July 
	
	IDS Brief  929, July 2011

	SUMMARY

RACE DISCRIMINATION – Other losses 

After an oral judgment awarding certain sums and giving the parties the opportunity for calculating others, such as loss of earnings etc, and awarding an uplift of 45%, both counsel met on the following day to agree the figures, and just prior to returning to the Tribunal the Appellant made an express bank transfer of the sum (apart from the uplift) which had thus been agreed, and relied on Arrow v Onley [2009] UKEAT0507/88 to seek to avoid the uplift.  Held: (i) the oral judgment was an award (ii) in any event Arrow did not apply to a payment in such circumstances (iii) payment in such circumstances was required to be accepted, not unilaterally made.

THE UNIVERSITY OF THE ARTS LONDON v MR M RULE
UKEAT/0245/10/CEA

THE HONOURABLE MR JUSTICE BURTON
LADY DRAKE CBE
MR J MALLENDER
	
	
	
	IDS Brief 929, July 2011



	 PUBLICIS CONSULTANTS UK LTD v  MS F O’FARRELL
UKEAT/0430/10/DM

MR RECORDER LUBA QC
MR M CLANCY
MR J MALLENDER
	
	
	
	

	The Claimant was discriminated against on the grounds of his nationality and victimised when he was dismissed because he had brought a tribunal claim.  The Tribunal awarded compensation with a 50% uplift which was reduced by the EAT to 10%. After the main judgment the parties agreed compensation should be approximately £192,000. The CA held that Since the award had been reduced as a result of the main judgment, modification of the 'sEAT's 10% award was appropriate. Bearing in mind the considerations identified in the main judgment and having regard to the fact that there had been serious and cavalier breaches of the statutory procedures, the appropriate figure under s.31(3) was 15%.

WARDLE v. CREDIT AGRICOLE CORPORATE AND INVESTMENT BANK (No. 2)  [2011] EWCA Civ 770, [2011] IRLR 819
THE MASTER OF THE ROLLS
LADY JUSTICE SMITH
and
LORD JUSTICE ELIAS
	
	[2011] IRLR 819, Oct 
	
	

	SUMMARY
UNFAIR DISMISSAL
Constructive dismissal
Compensation
Employment Tribunal entitled to conclude, on the facts, that Respondent was in breach of implied term of trust and confidence. Claimant resigned in response. She was constructively dismissed. S.124(1) Employment Rights Act 1996. The Employment Tribunal was wrong to make a compensatory award to Claimant in excess of statutory cap. Grossing up takes place before, not after, application of cap so as to allow for taxation.
HARDIE GRANT LONDON LTD v MISS J ASPDEN
UKEAT/0242/11/RN UKEAT/0460/11

HIS HONOUR JUDGE PETER CLARK

MR I EZEKIEL

MR P SMITH
	
	
	
	

	SUMMARY

RACE DISCRIMINATION

Vicarious liability

Post employment
The Appellants were members of the board of a Centre. As a result of decisions of the Employment Tribunal and the Employment Appeal Tribunal, it was held that the Appellants had unfairly dismissed the Respondents, who were employees of the Centre and that they had unfairly discriminated against them on the grounds of their faith.

At a remedies hearing, it was held that the Appellants and the Centre were jointly and severally liable for the discrimination damages payable to the Respondents and that those damages could also take account of the post-employment conduct of the Appellants.

The Appellants appealed.

Held: dismissing the appeal because:-

(a) the Appellants were agents of the Centre within Regulations 22 and 23 of the Employment Equality (Religion or Belief) Regulations 2003 as they were acting within their authority when managing the Centre and the regulations had to be construed in a purposive manner (Jones v Tower Boot [1997] ICR 254 followed) and all that needed to be shown to make the Appellants liable was that they were authorised to manage the centre in a way which was capable of being done in a lawful manner (Lana v Positive Action Training Housing (London) [2001] IRLR 501 applied). On that basis, the Employment Tribunal was entitled to find the Appellants liable under those regulations;

(b) The Appellants were jointly and severally liable as they contributed to the same damage to the Respondents (London Borough of Hackney v Sivanandan and others [UKEAT/0075/10] applied and Way v Crouch [2005] IRLR 603 disapproved); and

(c) The aggravated damages could take account of the post–employment conduct of the Appellants (Zaiwalla v Walia [2002] IRLR 697 applied).
Bungay and anor v Saini and ors
UKEAT/0331/10/CEA

THE HONOURABLE MR JUSTICE SILBER

MR T STANWORTH

MS P TATLOW
	
	
	
	IDS Brief 938, Dec 2011

	SUMMARY

SEX DISCRIMINATION – Other losses

RACE DISCRIMINATION – Other losses

Appellant gives notice to leave the Army as a result of sex and race discrimination (see [2010] IRLR 471) – During notice period offered a new posting on the basis that it would resolve the childcare difficulties which had given rise to the discrimination claim – Offer not accepted - At remedy hearing awarded compensation for injury to feelings but no compensation for loss of earnings, on the basis that she had failed to mitigate her loss, and no aggravated damages.

Held, dismissing appeal:

(1)
Tribunal entitled to find that Appellant had failed to mitigate her loss – Wilding v British Telecommunications Plc [2002] ICR 1079 followed

(2) Tribunal not obliged to make an award of aggravated damages

MISS T DEBIQUE v  MINISTRY OF DEFENCE
UKEAT/0075/11/SM

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MS P TATLOW

MR B M WARMAN
	
	
	
	Brief 941, January 2012

	CONTRACTS OF EMPLOYMENT

	BA was not in breach of contract in reducing crew complemented below those that had been agreed through collective bargaining. There was no intention to give legal enforceability to such provisions.

MALONE V BRITISH AIRWAYS PLC
[2010] EWCA Civ 1225

LORD JUSTICE WARD
LADY JUSTICE SMITH
and
LORD JUSTICE JACKSON
	
	[2011] IRLR 32

January
	[2011] ICR 125
	

	SUMMARY
CONTRACT OF EMPLOYMENT: Damages for breach of contract
Claim for enhanced redundancy pay. Construction of contractual term. Employment Tribunal divided. Minority view of Chairman upheld; appeal against Employment Tribunal majority decision allowed.

MR K ARKLEY v SEA FISH INDUSTRY AUTHORITY
UKEAT/0505/09

HIS HONOUR JUDGE PETER CLARK

MR K EDMONDSON JP

MR I EZEKIEL
	February 2010 
	
	
	Brief 918, Feb

	SUMMARY

UNFAIR DISMISSAL – Dismissal/ambiguous resignation

1.
Whether employee was dismissed – unambiguous words of dismissal used by employer – Tribunal erred in law in holding that by reason of “special circumstances” the employer did not dismiss the employee.

2.
Cases on “special circumstances” considered and reviewed – in particular Sothern v Frank Charlesly & Co [1981] IRLR 278; Martin v Yeomen Aggregates [1983] IRLR 49; Barclay v City of Glasgow District Council [1983] IRLR 313; Greater Glasgow Health Board v Mackay [1989] SLT 729; Sovereign House Security Services Ltd v Savage [1989] IRLR 115; Kwik-Fit (GB) Limited v Lineham [1992] IRLR 156; and Ali v Birmingham City Council [UKEAT/0313/08/CEA].

WILLOUGHBY V CF CAPITAL PLC
UKEAT/0503/09/LA

HIS HONOUR JUDGE RICHARDSON

MR M CLANCY

MR T MOTTURE
	
	[2011] IRLR 198

March 
	[2011] I.C.R. 88
	

	The Tribunal does not have jurisdiction to construe terms contained in section 1 statements.

SOUTHERN CROSS HEALTHCARE CO LTD V PERKINS
LORD JUSTICE MAURICE KAY, 
Vice President of the Court of Appeal, Civil Division
LORD JUSTICE STANLEY BURNTON
and
LORD JUSTICE JACKSON
	
	[2011] IRLR 285,

March 
	[2011] ICR 285
	Brief 921, March 2011

	Contract provided “reserves the right to terminate your employment at any time with immediate effect by making a payment to you in lieu of notice.” Payment into account. notice is required in order to perfect a termination effected under it. On the contrary, the paragraph provided unambiguously that all that was required to effect the termination was the making of the payment; and, moreover, once made, the payment terminated the employment 'with immediate effect'.
SOCIÉTÉ GÉNÉRALE, LONDON BRANCH V GEYS
[2011] EWCA Civ 307

LADY JUSTICE ARDEN
LORD JUSTICE RIMER 
and
LORD JUSTICE PITCHFORD
	
	[2011] 482, June 
	
	IDS Brief 936,
Nov

	The effective date of termination cannot be when the dismissal letter is sent, since that could mean that the limitation period could either expire completely before the employee became aware or could be unrealistically shortened. The correct principle is that time does not begin to run until an employee has been informed that she has been dismissed, or has had a reasonable opportunity of discovering that.
GISDA CYF V BARRATT
[2010] UKSC 41

Supreme Court

Lord Hope, Deputy President
Lord Saville
Lord Walker
Lady Hale
Lord Kerr
	
	[2010] IRLR 1073
December
	Court of session at

[2010] I.C.R. 1475 
	Brief 919, February 2011

	An employer was liable to a former employer when passing on comments some six years after the employment which caused him to be dismissed.

McKie v Swindon College [2011] EWHC 469 (QB) (11 February 2011)) 
([2011] EWHC 469 (QB)

HIS HONOUR JUDGE DENYER QC
	April - May 2011
	[2011] IRLR 575, July 
	
	IDS Brief 927, June 2011

	Discretionary bonus. Announcement of overall bonus pool. Employer awards less than overall pool. Whether announcement contractual. Effect of staff handbook.

Attrill and others v (1) Dresdner Kleinwort Ltd 
(2) Commerzbank AG
[2011] EWCA Civ 229

The Chancellor of the High Court [Sir Andrew Morritt], Lady Justice Smith, and Lady Justice Black 
	
	[2011] IRLR 613, July
	
	

	SUMMARY

UNLAWFUL DEDUCTION FROM WAGES

Non-payment of wages by employer whilst employee was remanded in custody pending his trial on criminal charges.  Employment Tribunal conclusion that there was no unlawful deduction affirmed on appeal.

MR P BURNS v SANTANDER UK PLC
UKEAT/0500/10/RN
HIS HONOUR JUDGE PETER CLARK

MR P SMITH

MISS SM WILSON CBE
	
	[2011] IRLR 639, August
	
	

	The fact that a firefighter had not passed his test and so was unable to drive was not a ‘genuine reason’ within the competency grading so that he could not claim the higher salary. The test contemplated reasons outside someone’s control not failure to pass a test or disqualification.

VICKERS v LONDON FIRE AND EMERGENCY PLANNING AUTHORITY
CA

[2011] EWCA Civ 494

PILL, RIX, LLOYD LJJ
	
	
	
	IDS Brief 931, August 2011 

	SUMMARY

UNFAIR DISMISSAL – Reasonableness of dismissal

VICTIMISATION DISCRIMINATION – Protected disclosure
The ET erred in holding that the Appellant lecturer was fairly dismissed for misconduct in refusing to undertake duties which the Respondent required her to undertake.  The ET failed to consider whether the employer had conducted a proper investigation into the agreement reached as to those duties when the Appellant moved to a new academic department.  That failure undermined not only their decision as to whether the employer had conducted a reasonable investigation into the misconduct alleged but also their conclusion as to whether dismissal for refusing to carry out certain duties was within the range of reasonable responses. 

Case remitted to determine the fairness of dismissal under the Employment Rights Act 1996 section 98(4).  Appeal from dismissal of the Appellant’s claim under the Employment Rights Act 1996 section 47B(1) dismissed.  Cross-appeal from the finding that breach of grievance procedure was a fundamental breach of contract allowed.

Unfair dismissal claim remitted to an Employment Tribunal to determine the fairness of the Appellant’s dismissal under the Employment Rights Act 1996.

SMITH v  LONDON METROPOLITAN UNIVERSITY
UKEAT/0364/10/DM
THE HONOURABLE MRS JUSTICE SLADE DBE

MRS A GALLICO 

MRS L TINSLEY
	
	[2011] IRLR 884, Nov 
	
	

	Reference mentioned record keeping issues that had come to light after Claimant left. Oral statement that as no investigation could not give reference ‘in either a positive or negative manner’. Failure to get job. Council could not be criticised for providing a reference which referred to unproven allegations, as it had made clear to the basis of the reference. Fairness went to the overall balance of the reference and any opinion contained within it. Council could not be criticised for having provided a reference, when to refuse could have led Sefton to draw even more adverse inference or be   criticised for including a cautionary remark based on allegations that had been made by three social workers, which it had made clear on the telephone had not been investigated.

Jackson v Liverpool City Council [2011] EWCA Civ 1068 (15 June 2011) 
[2011] EWCA Civ 1068

LORD JUSTICE MAURICE KAY
LORD JUSTICE RICHARDS
and
LORD JUSTICE LEVESON
	
	
	
	IDS Brief 937, Nov 2011

	The employer sent a clear letter of dismissal to the Claimant together with a self employed agreement which it believed she would enter into. The dismissal had the date of 31st October. The CA held that the dismissal could not be retraced even though the employer mistakenly believed that the Claimant had agreed to her terms becoming self employed with her contract of employment terminating. There was therefore a dismissal. There were no special circumstances as the employer had intended to dismiss and the letter was unequivocal. 
CF Capital plc v Willoughby
[2011] EWCA Civ 1115
LORD JUSTICE LAWS
LORD JUSTICE HOOPER 
and
LORD JUSTICE RIMER 
	
	[2011] IRLR 1115, Dec
	
	IDS Brief 938, Dec 2011

	Where a judge in proceedings involving the construction of the contract of employment had treated a letter as a contractual document but had then departed from the wording of the letter and considered the purpose of the agreement, there was an error of law. 

DEAN & DEAN SOLICITORS v SOFIA DIONISSIOU-MOUSSAOUI
[2011] EWCA Civ 1331

MUMMERY, STANLEY BURNTON, PATTEN LJJ
	
	
	
	

	The Claimant sought overtime payments 2002 to 2008. The CA held that the Claimant was entitled based on  ad hoc overtime which had been required of him. Where a contractual payment is not specified, the law implies a reasonable sum (it may be different where the contract merely says that, for instance, the sum is to be agreed). “Overtime” is not a defined term in employment legislation nor is it a term of art at common law. Its meaning and its financial implications will depend on the way the parties have defined it contractually or, in the absence of an express agreement, on the particular circumstances leading to a claim that overtime has been worked and should be remunerated. The general idea of overtime is obvious: extra time spent working more than the contracted normal working hours
DRIVER v AIR INDIA LTD
[2011] EWCA Civ 830

LORD JUSTICE MUMMERY
LORD JUSTICE RIX
and
LORD JUSTICE LONGMORE
	
	[2011] IRLR 992. Dec
	
	

	The Claimant was employed on a fixed monthly commission. When promoted she was to be paid a basic monthly salary and her contract provided she would  “undertake any other duty and responsibility suitable to your post as may be assigned to you by the company.”  She was told that the commission was a mistake and the commission was reduced as well as the employer transferring her to another shop which was less profitable. She moved under protest and then objected to having to make deliveries between shops. She was dismissed for refusing to continue deliveries and succeeded in a claim for unjustified dismissal.  On appeal the Privy Council held that the Claimant had not agreed, either expressly or impliedly, to vary the scope of her contract and so her dismissal on account of her refusal to make the deliveries had been unjustified. It is not the case that an employee, who continues in employment after any breach by his or her employer that consists of a requirement to do work outside the scope of the original employment contract, thereby accepts the new conditions. If the change demanded was, although outside the scope of the original contract, so minor as not to be repudiatory, the employee would have no right to treat him or herself as constructively dismissed. It could not be right in such circumstances to treat an employee as having waived any claim for damages for the breach. Where the original contractual job continues to exist and to be capable of performance by the employee, the employee can continue to perform; it is the employer who in such circumstances has to decide what stance to take. The mere fact of continuing to perform according to the original contract does not manifest any acceptance of a proposed modification. 

ADAMAS v CHUNG
[2011] UKPC 32

Lord Mance
	
	[2011] IRLR 1014, Dec 
	
	

	SUMMARY
UNFAIR DISMISSAL – Constructive dismissal
Claimant employed as football coach and was appointed manager/head coach of U19’s team.  He was told, without any discussion or consultation, that the subsequently appointed Academy Director would be responsible for picking the U19 team, a matter which would also have had significant consequential effects on the Claimant’s role.  The Claimant having resigned as a result, claimed unfair constructive dismissal.  Employment Tribunal held by the EAT to have erred in law in dismissing his claim.  They had no basis to imply a term into the Claimant’s contract regarding the handover of responsibility to the Academy Director, the Tribunal had erred in their conclusion that the lack of consultation was not a breach of the implied term of trust and confidence because an “autocratic style of management” was the norm in the football world and, on the evidence, it was plain that the Claimant had resigned not only because of the removal of important aspects to his managerial role but because of the manner in which it was done.  Finding of unfair constructive dismissal substituted and the claim remitted to a freshly constituted Employment Tribunal for assessment of compensation.

MCBRIDE v FALKIRK FOOTBALL & ATHLETIC CLUB
UKEATS/0058/10/BI
THE HONOURABLE LADY SMITH

MR P PAGLIARI

MR M SMITH OBE JP
	
	[2012] IRLR 22, January 
	
	

	The reasoning in Johnson v Uisys Ltd [2003] 1 AC 518 was a bar to a claim for damages by an employee for loss arising out of the unfair manner of his dismissal in breach of the employment contract. The remedy for dismissal was the statutory claim of unfair dismissal.
EDWARDS v CHESTERFIELD ROYAL HOSPITAL NHS FOUNDATION TRUST 

[2011] EWCA Civ 58

Lords Phillips, Walker, Lady Hale, Lord Mance, Lord Kerr, Lord Dyson,  Lord Wilson.

Supreme Court 
	
	[2012] IRLR 129
	
	

	CRB CHECKS

	The police do not have to take reasonable care when providing information under the Police Act 1997 about a job applicant for the purposes of an enhanced criminal record certificate.

DESMOND v THE CHIEF CONSTABLE OF NOTTINGHAMSHIRE POLICE
[2011] EWCA Civ 3

PRESIDENT OF THE QUEEN'S BENCH DIVISION
LORD JUSTICE LEVESON
and
LORD JUSTICE TOULSON
	
	
	
	Brief 929, July 2011

	DETRIMENTS


	Issue about time off for trade union activities. Claimant attended meeting during working time without permission. Final Written Warning. Not a detriment under TULCRA 1992 as warning due to failure to comply with a management instruction to discuss management issues, ie the resolution of the process of identifying time out to attend to her trade union activities. Claimant off sick but worked for community trust. Failure to follow sick procedure. Dismissal. Final written warning properly taken into account in decision to dismiss. 
GAYLE v. SANDWELL & WEST BIRMINGHAM HOSPITALS NHS TRUST 

[2011] EWCA Civ 924
LORD JUSTICE MUMMERY
LORD JUSTICE LEVESON
and
LORD JUSTICE RIMER
	
	[2011] IRLR 810, October 
	
	

	DISCIPLINARY PROCEEDINGS 


	Article 6 was held not to be engaged in NHS disciplinary proceedings where the surgeon was dismissed but not deprived of the right to practice.

PURI, R (ON THE APPLICATION OF) V BRADFORD TEACHING HOSPITALS NHS FOUNDATION TRUST [2011] EWHC 970 (ADMIN) (15 APRIL 2011)
([2011] EWHC 970 (Admin); From England and Wales High Court (Administrative Court)
	April - May 2011
	[2011] IRLR 582, July 
	
	IDS Brief 927, June 2011

	Injunction to restrain capability proceedings which were alleged to be in breach of contractual procedure. Real risk of finding that new procedure put in place was designed to get rid of the employee.

LEW v BOARD OF TRUSTEES OF UNITED SYNAGOGUE
[2011] EWHC 1265 (QB)
HHJ Richardson sitting as a Judge of the HC.
	
	[2011] IRLR 664, August
	
	

	Although the Court of Appeal had applied the correct test as to whether Article 6(1) applied to the disciplinary proceedings, it had reached the wrong decision in applying that test. Article 6(1) was not engaged by the disciplinary proceedings and the claimant had no right to legal representation in those proceedings. Consideration of factors to be applied in deciding whether Article 6 was engaged.

R (on the application of G) (respondent) v. GOVERNORS OF X SCHOOL (appellants) and Y CITY COUNCIL (interested party)
Supreme Court

[2011] UKSC 30
	
	[2011] IRLR 756, Sept 
	[2011] ICR 1033
	IDS Brief  931, August 2011

	DISCRIMINATION: DISABILITY


	SUMMARY

DISABILITY DISCRIMINATION - Disability

In considering the likely duration of an impairment the Employment Judge misconstrued the meaning of “likely” and wrongly regarded as determinative the availability of potentially effective treatment, whereas that should only have been considered as one of the relevant factors to be considered.

MS B ANWAR v TOWER HAMLETS COLLEGE
UKEAT/0091/10/RN

THE HONOURABLE MR JUSTICE WILKIE
	
	
	
	IDS Brief 918, February 2011

	No direct discrimination where person without the disability would have been treated the same. Claimant received a smaller bonus because he did not have a sufficiently wide client base which he was unable to expand due to his physical disability arising out of a skiing accident. Non disabled person would have been treated the same.

JP MORGAN EUROPE LTD  v. CHWEIDAN 

[2011] EWCA Civ 648 

Elias, Ward, Moore-Bick LJJ
	
	[2011] IRLR 673,

August


	
	

	The recommendation of medical retirement of a police officer after an aggressive incident, related to his mental illness(OCD [Obsessive Compulsive Disorder], bowel and digestive problems, depression and anxiety including an element of agoraphobia), was not direct or disability related discrimination. The reason for the respondent's treatment of the claimant was not his disability, but the effects of his conduct on others and the fact that it was frightening.
BRIAN AITKEN v THE COMMISSIONER OF POLICE OF THE METROPOLIS
[2011] EWCA Civ 582

LORD JUSTICE MUMMERY
LORD JUSTICE RIX
and
LORD JUSTICE PATTEN
	
	
	[2012] I.C.R. 78
	IDS Brief 930, August 2011

	SUMMARY

DISABILITY DISCRIMINATION – Reasonable adjustments

PRACTICE AND PROCEDURE – Striking-out/dismissal

The Employment Judge erred in striking out the Claimant’s claim.  The Claimant, a job applicant, was interviewed about a competency different to that which had been (mistakenly) set out in the advertisement for the post.  The Employment Judge correctly proceeded on the basis that the Claimant, who was disabled, had been placed at a substantial disadvantage by a PCP applied by the Respondent.  She ought not to have struck out the claim unless it was plain and obvious that there was no step which it was reasonable for the Respondent to take in order to prevent the PCP having that effect.  It was arguable that there were steps which it was reasonable for the Respondent to take in order to prevent the PCP having that effect.  Project Management v Latif Institute [2007] IRLR 57 considered.  The Employment Judge also erred in her construction of section 18B(1)(a) of the Disability Discrimination Act 1995; HM Prison Services v Beart [2002] EAT/650/01 applied.  Appeal allowed.

NOOR  v FOREIGN AND COMMONWEALTH OFFICE
UKEAT/0470/10/SM

HIS HONOUR JUDGE RICHARDSON

MS K BILGAN

MRS M V McARTHUR BA FCIPD
	
	
	[2011] ICR 695
	

	SUMMARY

DISABILITY DISCRIMINATION

Disability related discrimination

Direct disability discrimination

An Employment Tribunal failed to focus on the wording of the Disability Discrimination Act 1995 in concluding there had been no reasonable adjustment when the employer failed further to extend the benefits of the sick pay scheme to her, when they were already well beyond that which the evidence showed was given to non‑disabled employees when sick.  The ET had approached it as if a claim for unfair dismissal, when the employer’s reasons would be relevant, whereas “reasonable adjustment” is to be judged by the result, not the process by which it is reached.  Comprehensive errors of approach, law and fact pervaded the ET’s approach.

ROYAL BANK OF SCOTLAND v ASHTON
UKEAT/0542/09/LA

THE HONOURABLE MR JUSTICE LANGSTAFF

DR B V FITZGERALD MBE LLD FRSA

MR B R GIBBS
	
	
	[2011] ICR 632
	


	SUMMARY

 DISABILITY DISCRIMINATION – Direct disability discrimination

DISABILITY DISCRIMINATION – Reasonable adjustments

UNFAIR DISMISSAL – Constructive dismissal

 Claimant, working as a debt adviser, suffers from agoraphobia and travel anxiety – Resigns when Respondent refuses to move her to bureau closer to her home on a guaranteed permanent basis – Tribunal dismisses claim under section 3A (2) of Disability Discrimination Act 1995 (failure to make reasonable adjustments) on basis (a) that Respondent had neither the actual nor the constructive knowledge required by section 4A (3) (b) and (b) that in any event the refusal was reasonable – Claim of direct discrimination dismissed on basis that Respondent’s decision was not on grounds of Claimant’s disability – In so far as constructive dismissal claim based on the same matters, claim dismissed on basis that Respondent had not breached the contract in any relevant respect – Constructive dismissal claim also based on reduction in Claimant’s salary two years previously: as to that, Tribunal holds that in so far as that was a breach Claimant did not resign in response to it.

Held, dismissing appeal:

 (1) Tribunal entitled to find that Respondent did not have the necessary knowledge at any relevant time – Eastern and Coastal Kent Primary Care Trust v Grey [2009] IRLR 429 and Secretary of State for Work and Pensions v Alam [2010] ICR 665 explained

 (2) Tribunal entitled to find that Respondent’s conduct was not on the ground of the Appellant’s disability

 (3) Tribunal decision on constructive dismissal not vitiated by having directed itself by reference to Claridge v Daler Rowney Ltd. [2008] ICR 1262, notwithstanding Buckland v University of Bournemouth [2010] ICR 908 – Tribunal entitled to find Claimant had not resigned in response to salary reduction.

MISS. H WILCOX v BIRMINGHAM CAB SERVICES LIMITED

UKEAT/0293/10/DM

THE HONOURABLE MR. JUSTICE UNDERHILL (PRESIDENT)

MR. P. GAMMON MBE

MS. G. MILLS CBE
	
	
	
	IDS Brief  932, 

Sept 

	SUMMARY
DISABILITY DISCRIMINATION ACT
The Claimant was a physiotherapist employed by the Respondent in a managerial position.  At the relevant time she was on long term sick leave because she suffered from chronic fatigue syndrome.  She was signed off work by her GP and was unable to return to her post or perform any productive work.  It was accepted that she was disabled within the meaning of the Disability Discrimination Act 1995.

She maintained that the Respondent failed to make reasonable adjustments to facilitate an eventual return to work, contrary to its duties under ss 4A and 18B.

The Employment Tribunal found that the relevant PCP was the expectation the Claimant would perform her full role within the contracted hours, and that she was thereby placed at a substantial disadvantage.

The Employment Tribunal found that attempts should have been made to produce something for the Claimant to do by way of rehabilitation, not necessarily productive, to enable the Claimant to go to her doctor to say, ‘Doctor, this is what they suggest I do involving perhaps light duties two or three hours a day, two hours a week.  Will you please sign me off to go back to work?’ notwithstanding that her GP maintained that at the time she was unable to perform any work at all.

The Claimant maintained that an alternative reasonable adjustment was to permit her to take a career break.

Neither proposed adjustment constituted a reasonable adjustment within the meaning of the Act as they did not prevent the PCP placing the Claimant at a substantial disadvantage in comparison with persons who were not disabled.  Reasonable adjustments are primarily concerned with enabling the disabled person to remain in or return to work with the employer. Matters such as consultations and trials, exploratory investigations and the like do not qualify as reasonable adjustments.

Tarbuck v Sainsbury’s Supermarkets Ltd [2006] IRLR 664 and Environment Agency v Rowan [2008] IRLR 20 applied.

 NHS PRIMARY CARE TRUST v MRS A F SMITH
UKEAT/0507/10/JOJ

HIS HONOUR JUDGE SEROTA QC

MR M CLANCY

MRS A GALLICO
	
	
	
	

	SUMMARY

DISABILITY DISCRIMINATION – Reasonable adjustments

An Employment Tribunal did not identify what it was in respect of Claimant’s disability that resulted in a requirement for him to attend at a place of work on a flexible timetable causing him substantial disadvantage.  This was a necessary finding if the ET were to determine what adjustment it was reasonable for the Respondent to have to make.  Case remitted.

DISABILITY DISCRIMINATION – Compensation

The question arose whether an ET should adopt Ogden tables in place of the tables annexed to the Employment Tribunals guidelines to determine pension loss.  Held it was not an error of law to do so if cogent and credible reasons were articulated for doing so, as they were here, though it was not to be encouraged.
CHIEF CONSTABLE OF WEST MIDLANDS POLICE v MR R GARDNER
UKEAT/0174/11/DA

THE HONOURABLE MR JUSTICE LANGSTAFF

MR M CLANCY

MRS D M PALMER
	
	
	
	

	SUMMARY
DISABILITY DISCRIMINATION – Reasonable Adjustments

Appellant, who is deaf, employed by the Foreign and Commonwealth Office – FCO declines to post her to Kazakhstan because of the problems, and in particular the cost (about £230,000 p.a.), of providing English-speaking lipspeaker support – Brings claims of direct discrimination under section 3A (5) of the Disability Discrimination Act 1995 and discrimination by way of failure to make reasonable adjustments under section 3A (2) – In relation to both ways of putting the claim the Appellant relies in particular on the fact that the FCO would have to pay commensurate sums by way of Continuity of Education Allowance to staff with a large number of school-age children – Claims dismissed by Tribunal

Held, dismissing appeal:

(1)
As regards the claim of direct discrimination, the reason for the Appellant’s non-appointment was not her disability as such but the cost of the adjustments which it necessitated ​– The material circumstances of staff benefiting under the CEA policy were different.


(2)
The Tribunal had made no error of law in its decision that it was not reasonable to expect the FCO to incur the costs of providing English-speaking lipspeaker support in Kazakhstan – Observations on the nature of the exercise required in assessing reasonableness for the purpose of section 4A of the Act.

Cordell v Foreign and Commonwealth Office
UKEAT/0016/11/SM
THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MR D BLEIMAN

MRS R CHAPMAN
	
	
	
	IDS Brief 939, Dec 2011

	DISCRIMINATION: RELIGION OR BELIEF


	SUMMARY

RELIGION OR BELIEF DISCRIMINATION
Belief in spiritualism. Whether Claimant dismissed on grounds of his beliefs. Answer, by Employment Tribunal; No – it was the expression of those beliefs which was in part the cause of his dismissal. No basis in law for interfering with that finding.

MR A POWER v GREATER MANCHESTER POLICE AUTHORITY
UKEAT/0087/10/ZT

HIS HONOUR JUDGE PETER CLARK

MR R LYONS

MRS M V McARTHUR BA FCIPD
	April - May 2011 
	
	
	IDS Brief 919, February 2011

	Anti hunting can be philosophical belief.

HASHMAN v MILTON PARK (DORSET) LTD T/A ORCHARD PARK
SOUTHAMPTON TRIBUNAL


	April - May 2011 
	
	
	IDS Brief 923 April 2011

	SUMMARY
RELIGION OR BELIEF DISCRIMINATION
C was employed as a security guard by R at a site in Highgate where R had a contract with Land Securities Trillium to provide safety and security services. Trillium required a specified number of security officers to be on site for the full duration of operating hours. Thus all security officers working at the site were required to remain on site throughout their shifts. C, a Muslim, was refused permission to leave the site on Fridays in the middle of the day to attend a mosque in Finsbury Park. Apart from financial penalties the continuation of the contract was in danger if a full complement of security staff was not on site throughout. R offered C a variety of alternatives to meet his requirements but C refused them all. C claimed religious discrimination, both direct (in respect of other matters) and indirect (in respect of the subject matter of the appeal). The ET dismissed his claim in this regard. C appealed. Held: Appeal dismissed. R’s provision, criterion or practice was a proportionate means of achieving a legitimate aim.

MR N CHERFI v G4S SECURITY SERVICES LTD
UKEAT/0379/10/DM

HIS HONOUR JUDGE REID QC
MR A HARRIS
MRS M V McARTHUR BA FCIPD
	April - May 2011 
	
	
	IDS Brief 935, 
October

	SUMMARY

RELIGION OR BELIEF DISCRIMINATION

RACE DISCRIMINATION – Indirect

 Discrimination on grounds of religion or belief. 

Employee required to join a fridge-cleaning rota as a condition of using the communal staff kitchen.  Complaint that the requirement infringed his religious belief that he cannot touch meat or meat products.  At pre-hearing review the Employment Tribunal found that he failed to meet the burden of proving a sufficient cohort - of others holding the same belief - to constitute a ‘group’.  The issue on appeal was whether the Tribunal had correctly addressed such evidence as it had received on the point or given adequate reasons for rejecting it.

MR H CHATWAL v WANDSWORTH BOROUGH COUNCIL
UKEAT/0487/10/JOJ
MR RECORDER LUBA QC
MS G MILLS CBE
MISS S M WILSON CBE
	
	
	
	

	An arbitrator is not a person employed under a contract personally to do work within the meaning of the 2003 Regulations. Even if an arbitrator were a person employed within the meaning of the 2003 Regulations, the Ismaili arbitrator requirement would have fallen within the reg. 7(3) exception for genuine occupational requirements.
JIVRAJ v HASHWANI
[2011] UKSC 40
Lord Phillips, President, Lord Walker, Lord Mance, Lord Clarke, Lord Dyson
	
	[2011] IRLR 827, Oct 
	[2011] ICR 1004
	IDS Brief 932, 

Sept

	The Claimant alleged discrimination when his security clearance was withdrawn after his brother and cousin were accused of terrorism offences. The Home Office argued that the proceedings should be subject to a closed material procedure under Regulation 54 of the 2004 Tribunal Regulations. The Supreme Court held that it was compatible with European Law. The Court of Appeal had erred in finding that the Claimant was entitled to know the gist of the evidence against him. It is not necessary to provide the gist in the interests of national security (Kennedy v United Kingdom).  
HOME OFFICE v TARIQ
[2011] UKSC 35
Lord Phillips, President, Lord Hope, Deputy President, Lord Rodger, Lady Hale, Lord Brown, Lord Mance, Lord Kerr, Lord Clarke, Lord Dyson 
	
	[2011] IRLR 843, October
	[2011] ICR 938
	

	DISCRIMINATION: RACE

	SUMMARY

HARASSMENT – Conduct

Where an employee worked in an environment in which her dignity was violated, or which became intimidatory, hostile, degrading, humiliating or offensive as a result of actions of others whom her employer did not control, in what circumstances is that employer liable to her for damages for discrimination or harassment on the grounds of race? An argument that the employer of a Claimant subject to overtly racist abuse and hostility should be held liable for discrimination because the environment thus created was inherently racist and he adopted it by requiring the employee to continue to work in it was rejected by an Employment Tribunal, and that decision was upheld. Consideration was given to whether and if so when an employer’s failure to ameliorate a hostile environment could potentially give rise to a claim under s.3A of the Race Relations Act 1976. While “unwanted conduct” could include inaction, it had to be taken on the grounds of race or ethnic or national origins if it was to create the hostile environment complained of in order to establish harassment.
CONTEH V PARKING PARTNERS LTD
UKEAT/0288/10/SM

THE HONOURABLE MR JUSTICE LANGSTAFF

MS K BILGAN

MS N SUTCLIFFE
	
	
	[2011] I.C.R. 341
	IDS Brief 927, June 2011

	SUMMARY

RACE DISCRIMINATION – Vicarious liability
An employer is only liable for the discriminatory acts committed by an agency worker who became part of its workforce if either:

1.
he became its employee as defined in cases such as, James v London Borough of Greenwich [2008] ICR 545, or,

2.
if he acted as the employer's agent in the sense that when doing a discriminatory act he was exercising authority conferred by the employer. In other words if he had authority to do an act which was capable of being done in a discriminatory manner just as it was capable of being done in a lawful manner.

MR T MAHOOD V IRISH CENTRE HOUSING LTD
UKEAT/0228/10/ZT
HIS HONOUR JUDGE SEROTA QC

MRS L TINSLEY

MR B WARMAN
	
	
	
	IDS Brief 924 May 2011

	SUMMARY
HARRASSMENT – Conduct

Claimant social worker employed in a home for troubled children - Tribunal entitled on the facts to find employer liable for racial harassment and racial discrimination on basis that it had not done enough to protect Claimant from harassment and discrimination by one of the children – Discussion of legal basis for such a finding: R (Equal Opportunities Commission) v Secretary of State for Trade and Industry [2007] ICR 1234 and Conteh v Parking Partners Ltd. [2011] ICR 341 considered

SHEFFIELD CITY COUNCI v. NOROUZI
UKEAT/0497/10/RN

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

DR. K. MOHANTY JP

MRS. D. PALMER
	
	[2011] IRLR 897, Nov 
	
	

	SUMMARY
RACE DISCRIMINATION
Direct and Victimisation
Burden of Proof
The Employment Tribunal conflated the two concepts of firstly less favourable treatment and secondly whether there was a prima facie case that it was on the grounds of race. The phrase "from which it could conclude" at paragraph 45 of the judgment is redolent of precisely the same error identified by the Court of Appeal at paragraph 31 of the judgment in Igen v Wong [2005] ICR 93 and there had to be a finding that Mr McGill had treated the Respondent less favourably before the second concept arose.

The conclusion that there was less favourable treatment of the Respondent by TFL rested to a considerable extent, on the finding at paragraph 57 of "institutional, unconscious, attitudinal racism, at least in relation to persons of black African ethnicity" in TFL and was a finding based on a collection of single incidents of limited scope not justifying an inductive conclusion so broad in scope; the conclusion was unsound; Commissioners of Inland Revenue v Morgan [2002] IRLR 776 followed.

Victimisation also rested in part on the above finding and was equally unsound.

Remitted to a differently constituted Tribunal for a complete re-hearing.

(1) TRANSPORT FOR LONDON (2) MR A MCGILL v MR A E ADEREMI
UKEAT/0006/11
HIS HONOUR JUDGE HAND QC

SIR ALISTAIR GRAHAM KBE

MR A HARRIS
	
	
	
	

	SUMMARY
RACE DISCRIMINATION – Continuing act
JURISDICTIONAL POINTS – Extension of time: just and equitable
Whether grievance process carried out by employer arising immediately from act of discrimination found (suspension) formed part of a continuing act; held it did, as ET found. Whether just and equitable to extend time; ET failed to consider balance of prejudice and visited legal advisor's mistake as to time limits on Claimant (Chohan). Extension of time granted by EAT.

MR R BAHOUS v PIZZA EXPRESS RESTAURANT LTD
UKEAT/0029/11

HIS HONOUR JUDGE PETER CLARK

MRS J M MATTHIAS

MS P TATLOW
	
	
	
	

	DISCRIMINATION: SEX

	SUMMARY

UNFAIR DISMISSAL – Automatically unfair reasons

SEX DISCRIMINATION – Pregnancy and discrimination
Associative discrimination. Whether Employment Tribunal had erred in rejecting Claimant’s claim insofar as he alleged sex discrimination, the circumstances alleged being that he was dismissed because of the pregnancy of his partner (who was also dismissed). On appeal, the Employment Appeal Tribunal held that the Employment Tribunal had not erred. No relevant claim for associative discrimination existed in these circumstances and the matter did not require to be referred to the European Court of Justice.
Kulikaoskas v Macduff Shellfish
UKEATS/0062/09/BI

THE HONOURABLE LADY SMITH

(SITTING ALONE)
	
	
	[2011] I.C.R. 48
	

	SUMMARY

SEX DISCRIMINATION

Burden of proof

Pregnancy and discrimination

UNFAIR DISMISSAL – Automatically unfair reasons

Regulation 10(3)(a) and Regulation 10(3)(b) of the Maternity and Parental Leave Regulations 1999 must be read together in determining whether there is a suitable available vacancy under Regulation 10(2).

An ET did not err in finding that an employer making redundancies did not have a suitable available vacancy to offer a London-based employee on maternity leave because the available positions that might have suited her were based in Cheltenham and there was no evidence that she was willing to relocate.
Simpson v Endsleigh Insurance Services Ltd and ors
UKEAT/0544/09/DA

HIS HONOUR JUDGE ANSELL

MR T MOTTURE

MR P SMITH
	
	
	[2011] I.C.R. 75
	IDS Brief 912, Nov 2010

	SEX DISCRIMINATION – Direct

SEX DISCRIMINATION – Pregnancy and discrimination

SEX DISCRIMINATION – Other losses

UNFAIR DISMISSAL – Reasonableness of dismissal

UNFAIR DISMISSAL – Polkey deduction 

Male claimant and female comparator absent on maternity leave in redundancy selection pool – On one criterion (“lock up”) Claimant given low (actual) score but comparator given (notional) maximum score since because of her absence at the measurement date no actual score was available – Claimant selected, but if comparator had not been given the maximum score for lock up the scores would either have been level or she would have been selected – Tribunal holds that the different scoring method constituted unlawful sex discrimination and the Claimant had been unfairly dismissed – Claimant awarded compensation for over three years’ loss of earnings – Appeals on liability and remedy.

LIABILITY

Held, dismissing appeal, that:

As regards sex discrimination, more favourable treatment of the comparator in order to compensate her for a disadvantage consequent on her absence on maternity leave would not constitute unlawful sex discrimination, if but only if the treatment was no more favourable than was reasonably necessary for that purpose – article 2.7 of the Equal Treatment Directive and section 2 (2) of the Sex Discrimination Act 1975 considered; but

It was not reasonably necessary to accord the comparator a notional score on the lock up criterion because there were more proportionate means available of ensuring that she did not lose out in the redundancy exercise because of her maternity absence.

As regards unfair dismissal, it was not reasonable in the circumstances for the employer to rely on its own failure to identify more proportionate means of protecting the comparator’s position.

REMEDY

The Tribunal had wrongly refused to consider evidence that if the Claimant had not been dismissed he would have been at risk of dismissal in a further redundancy exercise in less than a year’s time – King v Eaton, Thornett v Scope and Software 2000 considered – Tribunals not to decline to undertake Polkey exercise merely because it involves “speculation”
EVERSHEDS LEGAL SERVICES LIMITED v DE BELIN

UKEAT/0352/10/JOJ
THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MR. B. BEYNON

MR. T. HAYWOOD
	
	
	
	IDS Brief 925, May 2011

	SUMMARY

RACE DISCRIMINATION – Compensation

SEX DISCRIMINATION – Compensation

APPEAL

Council and a charity both supplied members to a recruitment panel which victimised the Claimant – Tribunal makes a joint and several award, declining to “apportion” liability to the Claimant as between the respondents

Held, upholding the Tribunal but for different reasons, that both were jointly and severally liable for the loss caused and that the Tribunal had no power to conduct such apportionment – Prison Service v Johnson (aka Armitage) [1997] ICR 275 doubted and dicta in Way v Crouch [2005] ICR 1362 not followed - In particular, the Civil Liability (Contribution) Act 1978 affords no basis for apportionment of the liability of “concurrent discriminators” as between them and the claimant (as opposed to determining contribution as between themselves) 

CROSS-APPEAL

(1)
No error of law in the Tribunal’s award of £15,000 for injury to feelings

(2)
Tribunal had wrongly regarded itself as precluded by Deane v London Borough of Ealing from making an award of exemplary damages; but there was in fact no basis in the Council’s conduct for such an award

LONDON BOROUGH OF HACKNEY (appellant) v. SIVANANDAN and others (respondents)
UKEAT/0075/10/CEA

THE HONOURABLE MR. JUSTICE UNDERHILL (PRESIDENT)

MR. A. HARRIS

MR. T. STANWORTH
	
	[2011] IRLR 740, Sept
	
	IDS Brief  929, July 2011


	FOX  v OCEAN CITY RECRUITMENT LTD
UKEAT/0035/11/JOJ

HIS HONOUR JUDGE SEROTA QC
MR T HAYWOOD
MS P TATLOW
	
	
	
	

	SUMMARY
SEX DISCRIMINATION – Vicarious liability
As the Employment Judge correctly found at a PHR, the Commissioner of the Metropolitan Police is responsible for the acts of sex discrimination by an officer of the City of London Police who line managed the Claimant, a civilian employee of the Commissioner. Sex Discrimination Act ss 17 and 42(2) applied.
COMMISSIONER OF POLICE OF THE METROPOLIS v MS N WEEKS
UKEAT/0130/11

HIS HONOUR JUDGE McMULLEN QC

(SITTING ALONE)
	
	
	
	

	SUMMARY
UNFAIR DISMISSAL
SEX DISCRIMINATION – Comparison
 Unfair dismissal - misconduct.  Claimant assaulted girlfriend (also RBS employee) in circumstances where he alleged he had been provoked by her having slapped him.  Sex discrimination.  Circumstances in which Employment Tribunal were held to have erred in requiring misconduct, for the purposes of s.98(2) of the Employment Rights Act 1996, to be ‘reprehensible’, to have been perverse in its conclusion that the Claimant was not dismissed for a reason relating to conduct, to have failed to address the question of whether, esto there was procedural failing, under s.98A(2) the dismissal was nonetheless fair, to have erred in finding that the appeal process did not cure any earlier procedural defect and to have substituted its own view as to the adequacy of the procedure.  Further, the Employment Tribunal had no basis for finding that the Claimant’s girlfriend was an appropriate comparator nor any basis in the evidence for concluding that the Respondent acted on the basis of an “automatic sexist assumption”.  Appeal upheld and claim dismissed.
ROYAL BANK OF SCOTLAND v MR C J DONAGHAY
UKEATS/0049/10/BI

THE HONOURABLE LADY SMITH
MR J KEENAN
MR M SMITH OBE JP
	
	
	
	


MR P SMITH

	
	
	
	
	

	DISCRIMINATION: SEXUAL ORIENTATION

	SUMMARY

SEXUAL ORIENTATION DISCRIMINATION
Whether Respondent’s policy of encouraging a wider clientele at a formerly gay pub involved less favourable treatment of gay customers causing the Claimant to resign in circumstances amounting to discriminatory constructive (and wrongful) dismissal, applying principles in Showboat, approved in Wethersfield v Sargent.

Employment Tribunal fell into error in focussing on the (legitimate) commercial aims of the Respondent and not the potential discriminatory effect of the implementation of the policy.

Appeal allowed and finding of no discriminatory dismissal reversed. Remitted on remedy to fresh Employment Tribunal.

MR C LISBOA v REALPUBS LTD & Ors 
UKEAT/0224/10/RN

HIS HONOUR JUDGE PETER CLARK

LADY DRAKE CBE

DR B V FITZGERALD MBE LLD FRSA
	April - May 2011 
	
	
	IDS Brief 921, March 2011

	Claimant could not succeed in complaint where he had chosen to disclose his sexual orientation. 

Grant v HM Land Registry 
[2011] EWCA Civ 769

LORD JUSTICE MUMMERY
LORD JUSTICE ELIAS
and
LORD JUSTICE PATTEN
	
	[2011] IRLR 748,

Sept
	
	IDS Brief 933, Sept

	SUMMARY

SEXUAL ORIENTATION DISCRIMINATION/TRANSEXUALISM

PRACTICE AND PROCEDURE – Review

Harassment on grounds of sexual orientation.  The Tribunal directed itself correctly in looking at the Claimant’s own perceptions and feelings in order to decide whether the alleged unwanted conduct had the effect of violating his dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for him.  Richmond Pharmacology v Dhaliwal [2009] IRLR 336 applied.  Claimant’s appeal dismissed.

Review.  The Tribunal reviewed its earlier judgment on the grounds that there was an issue, A2, which it had not considered.  However it was clear from the procedural history that issue A2 was not argued by the Claimant at the September hearing, and in particular that the way in which the Tribunal interpreted issue A2 (as a racially discriminatory constructive dismissal) had been positively disavowed in 2007 and was never argued at the September hearing.  In those circumstances there was no proper basis for the Tribunal to hold a review.

THOMAS SANDERSON BLINDS LTD v MR S ENGLISH
UKEAT/0316/10/JOJ

HIS HONOUR JUDGE RICHARDSON

MR D BLEIMAN

MR T MOTTURE
	
	
	
	Brief 929, July 2011

	DISCRIMINISATION: VICTIMISATION

	SUMMARY

VICTIMISATION DISCRIMINATION

Claimant sought to bring victimisation proceedings based on statements in witness statements served in prior discrimination claim (subsequently dismissed on jurisdictional grounds) – Judge struck claim out on the basis that the statements attracted judicial proceedings immunity (Health v Commissioner of Metropolitan Police) – Appeal on basis that the immunity does not apply to victimisation claims.

 Appeal dismissed – Ratio in Heath applies to all kinds of discrimination by way of victimisation – In so far as EAT suggested otherwise in Zaiwalla, it was wrong – No inconsistency with the jurisdiction to award aggravated damages in respect of conduct in the course of proceedings. 

DR J S PARMAR v EAST LEICESTER MEDICAL PRACTICE
UKEAT/0490/10/JOJ

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

(SITTING ALONE) 
	
	[2011] IRLR 641, August 
	
	

	VICTIMISATION DISCRIMINATION - Remedy
The Claimant, an officer in the Metropolitan Police, reported dishonest conduct by a colleague.  As a result of his complaint, the colleague and his superior officer had him suspended on unfounded disciplinary charges, which were collusively supported by a more senior officer.  The charges were in due course dropped, but the Claimant was unable to return to his old department and had to move to a new role which he found less congenial and suffered lasting distress and disillusionment at the way he had been treated.  At the liability hearing the Commissioner was held to have subjected the Claimant to an unlawful detriment by reason of his having made a protected disclosure, contrary to Part IVA of the Employment Rights Act 1996.  At the remedy hearing the Tribunal awarded compensation in the sum of £37,000 – comprising £17,000 for injury to feelings and £20,000 for aggravated damages.  (There was no claim for injury to the Claimant’s health.)

 On the Commissioner’s appeal against the amount of the award:

 Held:  

 (1) Compensation for “whistleblower” claims should be assessed on the same basis as awards in discrimination cases - Virgo Fidelis Senior School v Boyle [2004] ICR 1210 followed

 (2) An award of £20,000 for aggravated damages was outside the recognised range for such awards, and it was also anomalous that an award of aggravated damages should exceed the award for injury to feelings.  The Tribunal had made various particular errors in arriving at that figure, including focusing entirely on the seriousness of the Appellant’s conduct rather than on the impact on the Claimant and thus in practice introducing a punitive element: aggravated damages are compensatory only and represent an aspect of compensation for injury to feelings rather than a wholly separate head of damages -  Alexander v Home Office [1988] ICR 685, Prison Service v Johnson [1997] ICR 275, McConnell v Police Authority for Northern Ireland [1997] IRLR 625; ICTS (UK) Ltd. v Tchoula [2000] IRLR 643, and HM Prison Service v Salmon [2001] IRLR 425 referred to.  Dictum of Slade J. in Ministry of Defence v Fletcher [2010] IRLR 25 disapproved.  

 (3) More fundamentally, the overall figure of £37,000 was likewise excessive.  The right overall award was £30,000, of which £7,500 would (if necessary) be identified as aggravated damages.

 Guidance given as to the nature of aggravated damages and the principles governing their award.  

 The EAT questioned whether the current practice of distinguishing between awards for injury to feelings and aggravated damages was desirable and suggested that the better course would be to include the aggravating features without separate quantification in the overall award, as is done in Scotland (see D. Watt (Shetland) Ltd. v Reid (EAT/424/01)) – McConnell (above) and dicta of Keene LJ in Reid v British Telecommunications plc [2004] IRLR 27 and Smith LJ in Martins v Choudhary [2008] 1 WLR 617 referred to.  However, it acknowledged that the practice was too well-established to be changed at this level.  
COMMISSIONER OF POLICE OF THE METROPOLIS v MR H SHAW  
UKEAT/0125/11/ZT

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)
MRS R CHAPMAN
 MR H SINGH
	
	
	
	

	DISMISSAL

	SUMMARY
JURISDICTIONAL POINTS – Claim in time and effective date of termination
Claimant given notice of dismissal subject to a right of appeal and on the basis that the employment would not terminate if she lodged an appeal by a prescribed deadline, which she was treated as having done – Claimant presents claim in advance of eventual dismissal – Employer objects that claim is premature – Objection dismissed by Judge on basis that Claimant had been dismissed on notice within the meaning of section 111 (3) of Employment Rights Act 1996.

Held, dismissing appeal that a dismissal conditional on the exercise and, if exercised, the outcome of a right of appeal is a dismissal on notice within the meaning of section 111 (3) – Morton Sundour Fabrics Ltd v Shaw [1967] ITR 84 and Rai v Somerfield Stores Ltd (EAT/0557/02) distinguished.

THE GOVERNING BODY OF WISHMORECROSS SCHOOL v MS M BALADO
UKEAT/0199/11/CEA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

(SITTING ALONE)


	
	
	
	

	EMPLOYMENT STATUS

	SUMMARY

CONTRACT OF EMPLOYMENT – Whether established

The Claimant, who is a solicitor, became a salaried partner in a partnership, which became a Limited Liability Partnership, which was the Respondent. The Claimant became a Fixed Share Partner. He received a salary and a designated but a small share of the profits. He was also liable to contribute a small proportion of the capital of the Respondent. The Claimant had very limited rights to be involved in the management of the Respondent.

The Employment Tribunal held that he was a “partner” within the meaning of section 1(1) of Partnership Act 1890 and not an “employee” within the meaning of section 230(1) of Employment Rights Act 1996.

The Claimant appealed

Held by the Employment Appeal Tribunal dismissing the appeal that:

1. For the Claimant to be a “partner”, a relationship has to exist between himself and other persons by which they “carry on the business [of the respondent] in common with a view of profit” (section 1(1) of Partnership Act 1890). In that case, the Claimant could not be an “employee” if he was a “partner”;

2. There is no minimum threshold that has to be reached in relation to a person’s rights to (a) profits or (b) involvement in management before he can be regarded as a partner (M. Young Legal Associates v Zahid [2006] 1 WLR 2562 considered);

3. The Employment Tribunal was entitled to reach its decision and it falls a long way short of being perverse as the Claimant had failed to show any overwhelming case that the Employment Tribunal made a decision which no reasonable Tribunal could have reached (dicta of Mummery LJ in Crofton v Yeboah [2002] IRLR 634 [93] applied); and that;

4. The Employment Tribunal was not entitled to attach definitive or crucial importance to the description of the Claimant as a Fixed Share Partner and it did not do so (Steckel v Ellice [1973] 1WLR 191, 199 considered).

TIFFIN V LESTER ALDRIDGE LLP
UKEAT/0255/10/DM

THE HONOURABLE MR JUSTICE SILBER

MR D BLEIMAN

MR S YEBOAH
	
	[2011] IRLR 105, February
	
	 Brief 919, February 2011

	Unpaid volunteer with no legal obligation to work not covered by the EU Framework Employment Equality Directive.
X V MID-SUSSEX CITIZENS ADVICE BUREAU

[2011] EWCA Civ 28

LORD JUSTICE RIX
LORD JUSTICE ELIAS
and
LORD JUSTICE TOMLINSON
	
	[2011] IRLR 335, April
	[2011] ICR 460
	Brief 922, April 2011

	Agency worker. Intermediate agency. End user no longer needed worker. Who employed by. Strike out.

EVANS V RSA CONSULTING LTD
[2010] EWCA Civ 866

LORD JUSTICE LLOYD
LORD JUSTICE ETHERTON
and
LORD JUSTICE ELIAS
	
	
	[2011] I.C.R. 37
	

	SUMMARY
JURISDICTIONAL POINTS – Worker, employee or neither
Appeal by an Army Cadet Force Adult Instructor from the judgment of an Employment Judge sitting alone that he was a volunteer and not in "employment" as defined by s68(1) Disability Discrimination Act 1995 as amended. Appeal dismissed. The Employment Judge was correct as his factual findings were (a) there was no obligation on the Respondent to provide work (b) there was no obligation on the Claimant to accept work offered (c) he was paid only for the days he worked (d) s212 Employment Rights Act 1996 was not argued

MR M BREAKELL v WEST MIDLANDS RESERVE FORCES’ AND CADETS’ ASSOCIATION NAMED AS SHROPSHIRE ARMY CADET FORCE
UKEAT/0372/10

HHJ BIRTLES
	April - May 2011 
	
	
	

	SUMMARY

JURISDICTIONAL POINTS – Worker, employee or neither
Claimant, a Methodist minister, brought proceedings for unfair dismissal – Tribunal held that it was bound by President of Methodist Church Conference v Parfitt [1984] ICR 176 to find that she was not an employee

Held, allowing appeal, that the Tribunal was wrong simply to follow Parfitt in the light of Percy v Board of National Mission of the Church of Scotland [2006] ICR 134 and that on the facts the Claimant was employed under a contract of service

MS. H. A. MOORE v THE PRESIDENT OF THE METHODIST CONFERENCE
UKEAT/0219/10/DM

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MR. J. D. EVANS

MR. M. WORTHINGTON
	April - May 2011 
	
	[2011] ICR 819
	IDS Brief 926, June 2011

	It was not ultra vires to employ a Chief Financial Officer through his company where he had retired as an employee.

PINFOLD NORTH LIMITED v HUMBERSIDE FIRE AUTHORITY
[2010] EWHC 2944 (QB)

HHJ GRENFELL
	
	
	[2011] ICR 760
	


	ROBERT STACK  v AJAR-TEC LIMITED       
UKEAT/0527/10/CEA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

(SITTING ALONE)
	
	
	
	

	Employers may place substitution clauses, or clauses denying any obligation to accept or provide work, in employment contracts as a matter of form, even where such terms do not reflect the real employment relationship. A finding that a contract is in part a sham does not require a finding that both parties intended it to paint a false picture as to the true nature of their respective obligations. The question in every case is what is the true agreement between the parties.
AUTOCLENZ LTD  v. BELCHER and others 
[2011] UKSC 41

Supreme Court

Lord Hope, Deputy President,  Lord Walker,  Lord Collins, Lord Clarke,  Lord Wilson
	
	[2011] IRLR 820, Oct
	[2011] ICR 1157
	IDS Brief 934, 
October

	SUMMARY
CONTRACT OF EMPLOYMENT – Whether established
SEX DISCRIMINATION – Jurisdiction
 Unfair dismissal.  Sponsorship of former mechanical engineering apprentice (Claimant) for university degree under a ‘University Sponsorship’ contract.  Claimant withdrew from degree course and sponsor gave him the option of either resuming it or accepting an internship, both of which he declined.  Sponsor refused him full time employment to which he considered he was entitled.  Employment Tribunal found that he had been unfairly dismissed and awarded compensation (based on the full time rates payable to a semi skilled engineer – approaching matters on the basis that he had been continuously employed).  On appeal, held that the Tribunal had erred.  The Claimant was not employed under a contract of employment and had, accordingly, no rights under s.94 of the Employment Rights Act 1996.
G E CALEDONIAN LTD v  MR TIMOTHY JUSTIN McCANDLISS 

UKEATS/0069/10/BI

THE HONOURABLE LADY SMITH
MISS S B AYRE FIPM, FBIM
MR R P THOMSON
(M&P Steelcraft Ltd v Ellis and another [2008] IRLR 355 applied)
	
	
	
	

	EQUAL PAY

	SUMMARY

EQUAL PAY ACT – Case management
This appeal by some of the Claimants in a multiple equal pay claim, from a judgment on a PHR, raised the important question of the meaning of section 1(2) of the Equal Pay Act, as interpreted by the House of Lords in Hayward v Cammell Laird Shipbuilders Ltd [1988], and the nature of the “term” of the contracts of both the Claimants and comparators to be compared. The issues also concerned the effect of the CA's decision in Degnan v Redcar and Cleveland BC [2009] and whether this is consistent with Hayward. The term under consideration related to enhanced rates of pay contingent upon the working of unsocial hours during normal working hours. Domestic and European law considered.

The Employment Judge was found to have erroneously conflated terms of the contract relating to pay for normal working hours, which he had already found to be distinct terms which were capable of comparison, and to have erred in concluding as a result that the Claimants could not show any less favourable contractual term.

The appeal was allowed and the correct decision substituted. The matter was remitted for consideration on the other issues raised.

BROWNBILL V ST HELENS & KNOWSLEY HOSPITAL NHS TRUST
UKEAT/0074/10/CEA

Cox J 
	
	[2011] IRLR 128, February 
	
	

	If it can be shown that, no matter how unlikely the employment of the male comparator at the female claimant's establishment, the comparator would (or could be assumed to) remain on broadly the same terms and conditions of employment as other members of his class of employee, then the claimant and the comparator would be shown to be 'in the same employment. The Court of Session went on to hold that in this case it was not possible to make any assumption that a transposed male comparator such as a refuse worker or road worker would be employed at a school on broadly the same terms as his class of workers employed at the depots where he was actually employed. On the contrary, the evidence from the employment tribunal's decision was that the terms and conditions of the male comparators would “require to be very significantly varied to make working in such locations possible.”
NORTH V DUMFRIES AND GALLOWAY COUNCIL
Court of Session

Lady Paton

Lord Hardie
Lord Abernethy
	
	[2011] IRLR 239,

March 
	
	Brief 921, March 2011

	Claims which are out of time in the employment tribunal are not precluded from being brought in the ordinary courts as claims for breach of the equality clause.

Abdulla v Birmingham City Council
[2010] EWHC 3303 (QB)

MR C EDELMAN QC
(Sitting as a Deputy Judge of the Queen's Bench Division)
	
	[2011] IRLR 309, April 
	
	Brief 920. March 2011

	SUMMARY

EQUAL PAY – Material factor defence and justification
BONUS CLAIMS (both appeals)

Equal pay claims by female local authority employees to the benefit of bonus paid to male colleagues under purported productivity bonus schemes – Councils’ section 1 (3) defences in both cases dismissed by the employment tribunal on the basis that by the relevant dates any link between the receipt of bonus and productivity on the part of the comparators had been lost and that accordingly the Councils’ explanation of the differential was a “sham”

Held, dismissing the appeals (save in respect of particular groups of claimants), that the Tribunal had been wrong to characterise the Council’s explanation as a sham but that the underlying finding that the link between productivity and receipt of bonus had been lost meant that the non-payment of bonus to the claimants could not be justified and that since the difference in gender break-down between the groups of employees who did and did not receive bonus gave rise (save in those groups) to Enderby-type prima facie indirect discrimination the Councils’ defences under section 1 (3) failed – Specific points:

(1)
Discussion of meaning of “genuinely” in section 1 (3) and of the effect of the case-law relating to “sham” – Dicta in Hartlepool Borough Council v Dolphin [2009] IRLR 168 disapproved

(2)
Showing that the link between productivity and bonus had been lost did not mean that the Councils had failed in limine to discharge the burden of proof under section 1 (3) – They had sufficiently identified a “factor” explaining the differential by referring to the existence of the bonus schemes – The loss of the link with productivity was a matter going to justification

(3)
Showing that the schemes had in their inception been non-discriminatory did not mean that the Councils had shown that the differential during the period complained of was due to a non-discriminatory factor

(4)
Observations on the “structured analysis of equal pay claims” in the light of the criticisms of Arden LJ’s formulation in Armstrong v Newcastle upon Tyne NHS Hospitals Trust [2006] IRLR 124

PAY PROTECTION CLAIMS (Bury only)

Equal pay claims by female local authority employees to the benefit of payments made to male colleagues by way of pay protection following discontinuance of productivity bonus – Council’s section 1 (3) defence upheld by tribunal on the basis (a) that it was impossible to know in advance of the tribunal’s conclusion on the bonus claims what amounts might be payable to Claimants by way of pay protection and (b) that extending pay protection to the Claimants would in any event have been unaffordable

Held, allowing Claimants’ appeal:

(a) 
that the practical impossibility of knowing at the moment that the claimed cause of action arose whether any sums were payable, and if so in what amount, could not give rise to a defence under section 1 (3)

(b)
that the Council had adduced no sufficiently particularised evidence of unaffordability to found a defence under section 1 (3).

Redcar and Cleveland Borough Council v Bainbridge [2009] ICR 133 and Pulham v London Borough of Barking and Dagenham [2010] ICR 333 considered (and error in Pulham corrected)

BURY METROPOLITAN COUNCIL V HAMILTON AND COUNCIL OF THE CITY OF SUNDERLAND V BRENNAN
UKEAT/0413-5/09/ZT

THE HONOURABLE MR. JUSTICE UNDERHILL (PRESIDENT)

MR. T. HAYWOOD

MR. B. GIBBS
	
	[2011] IRLR 358, May 
	[2011] ICR 655
	Brief 922, April 2011

	Claim may be brought in the Courts but should assess why claim not brought in the Tribunal and whether reasonable not to do so.

ASHBY V BIRMINGHAM CITY COUNCIL
[2011] EWHC 424 (QB)

THE HONOURABLE MRS JUSTICE SLADE DBE
	
	[2011] IRLR 473, June 
	[2012] ICR 1
	Brief 924. May 2011

	SUMMARY

EQUAL PAY ACT – Material Factor Defence and Justification

Two roles (“IIO” and “SIIO”) amalgamated into a new role (“SIO”), on the basis that affected employees retain their existing points on the relevant pay scale – Following amalgamation the two highest-paid of the eleven ISOs are the only two males, both ex-SIIOs – Common ground that difference between the pay of the IIOs and the SIIOs pre-amalgamation was not discriminatory – Tribunal find that the differential is indirectly discriminatory and that objective justification had not been proved

HELD:

(1)
The evidence did not justify a finding of prima facie indirect discrimination on either an Enderby or a PCP basis; and accordingly it was unnecessary for the Respondent to prove objective justification

(2)
Even if justification were required it had been proved – A pay protection policy was a proportionate means of achieving a legitimate aim provided that, as here, it did not incorporate past discrimination.
THE AUDIT COMMISSION V HAQ

UKEAT/0123/10/LA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MS. K. BILGAN

MR. S. YEBOAH
	
	
	
	Brief 025, May 2011

	SUMMARY

EQUAL PAY ACT – Part time pensions

The Claimant women were unlawfully excluded from an occupational pension scheme as part-timers, but they would never have joined it if it had been open to them. There is no basis for ordering a declaration that the Respondents breached the implied equality term during the period when the pension scheme was closed to them without there being a corresponding loss. Those who would not have opted to join the scheme are not entitled to the declaration of admission to the scheme. For those who succeeded, the declarations endure only for the closed period. The purely discretionary remedy of a declaration is not inconsistent with EU law.

Appeals dismissed.

COPPLE AND OTHERS V LITTLEWOODS PLC AND OTHERS
UKEAT/0116/10/ZT

HIS HONOUR JUDGE McMULLEN QC

MR K EDMONDSON JP

MR D SMITH
	
	
	[2011] I.C.R. 296
	

	MARY
EQUAL PAY ACT

SEX DISCRIMINATION – Jurisdiction
Whether allocation of share options, which differed between Claimant and her male comparator, gave rise to a claim under the Equal Pay Act 1970 or Sex Discrimination Act 1975 (see SDA s6(6)). On the facts found, the scheme being truly discretionary, the claim fell under the SDA. Since that claim was time-barred the employer’s appeal against the Employment Tribunal award under the Equal Pay Act succeeded.

HOSSO v EUROPEAN CREDIT MANAGEMENT LTD
UKEAT/0475/09/CEA

HIS HONOUR JUDGE PETER CLARK

MRS R CHAPMAN

MR D JENKINS OBE
	April - May 2011
	
	
	

	SUMMARY

EQUAL PAY ACT – Other establishments

PRACTICE AND PROCEDURE – Amendment

JURISDICTIONAL POINTS – 2002 Act and pre-action requirements

Three groups of appeals arising out of mass equal pay litigation

(A)
Amendment permitted to correct misdescriptions by Claimants of the jobs that they were doing 

(B)
Employees employed by the Council in non-teaching roles in community schools entitled to compare themselves with employees in other Council establishments, notwithstanding power of school governors to require Council to engage employees in schools otherwise than on recommended terms – “Single source” requirement discussed - North Cumbria Acute Hospitals NHS Trust v Potter and South Tyneside Metropolitan Borough Council v Anderson followed

(C)
Claimants who had purported to submit grievances under the modified procedure which failed properly to state the basis of their complaints – see City of Bradford Metropolitan District Council v Pratt – not debarred by section 32 (2) of the Employment Act 2002 because the grievances in question fell within the terms of reg. 9 of the Employment Act 2002 (Dispute Resolution) Regulations 2004 – Discussion of whether agreement to the use of the modified procedure can be withdrawn.

MS. L. BEDDOES AND OTHERS V BIRMINGHAM CITY COUNCIL
UKEAT/0037-43, 0045-48, 0053-59/10/MW

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MR R LYON
MISS S WILSON CBE
	
	
	
	IDS Brief 928, July 2011

	EQUAL PAY ACT – Equal value

JURISDICTIONAL POINTS – 2002 Act and pre-action requirements

Equal Pay.  Statutory grievance procedure (standard procedure).  Where comparators in ET1 were materially different from comparators specified in earlier grievances and Employment Tribunal had not carried out a qualitative exercise to assess correlation of complaints, it had erred in law in holding that the requirements of section 32 of the Employment Act 2002 had been satisfied: Cannop and others v Highland Council sub nom Highland Council v TGWU and others [2008] IRLR 634. Comparators having been specified in the Claimants’ grievances, the fact that grievances and subsequent complaints to the Employment Tribunal both involved equal pay claims was not sufficient.

DUNDEE CITY COUNCIL v McDERMOTT
UKEATS/0026/10/BI

THE HONOURABLE LADY SMITH

(SITTING ALONE)
	
	
	[2011] ICR 606
	

	SUMMARY

EQUAL PAY – Compensation 

Where a comparator in an equal pay claim is added by amendment the question whether the “arrears date” for the purpose of section 2 (5) of the Equal Pay Act 1970 in respect of that comparison runs from the date of the presentation of the original claim or from the date of the application for permission to amend depends on whether the addition/substitution of the comparator in question involves a difference in the work by reference to which the claim is made – Discussion of the “new cause of action” authorities: Bainbridge; Potter (no. 2); and Brett. 

MRS. E. A. PREST & OTHERS v (1) MOUCHEL BUSINESS SERVICES LTD (2) MIDDLESBROUGH BOROUGH COUNCIL
UKEAT/0604/10/DA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

(Sitting alone)
	
	
	
	IDS Brief 930, August 2011

	SUMMARY

EQUAL PAY ACT

JURISDICTIONAL POINTS – 2002 Act and pre-action requirements

The question in this appeal and cross-appeal was whether women bringing equal pay claims, in multiple public sector litigation, were to be prevented from pursuing their claims because of an alleged failure to comply with Step 1 of the statutory grievance procedure (SGP).  The Employment Judge held at a PHR that one category of Claimants (Type A) was so prevented.  Each of them had sent to her employers a grievance document which was held not to comply with the SGP because, although it was headed, in part, "Statutory Grievance" and contained statements of complaint sufficient to comply with a Step 1 grievance, some questions or requests for information from the employer were also included in the same document. Regulation 14 was held to invalidate the entire document. The judge distinguished Type B Claimants, who had submitted exactly the same document, save for its heading, and whose claims were permitted to continue.  
The Claimants' appeal, in respect of the Type A Claimants, was allowed. The Respondents' cross-appeal, in respect of the Type B Claimants, was dismissed.  
The EAT held that Holc-Gale did not decide that regulation 14 applied to shut out the Type A or Type B Claimants in the particular circumstances of this case.  The Employment Judge below was wrong to distinguish the documents on the basis of their headings. The matter should be addressed as a matter of substance, not form.  The grievance documents submitted, which preceded the submission of pro forma Equal Pay Act questionnaires, and which had initially been treated by the Respondents as grievances complying with the SGP, were held to be dual purpose documents, so that questions outlawed by regulation 14 were excluded, and the remainder of the grievance, accepted as otherwise SGP compliant, was upheld as a valid grievance.
MISS D M BIRCH & 99 OTHERS v WALSALL METROPOLITAN BOROUGH COUNCIL & ORS
UKEAT/0121/10/JOJ

THE HONOURABLE MRS JUSTICE COX

(SITTING ALONE)
	
	
	
	IDS Brief 931, August 2011 


	SUMMARY

 JURISDICTIONAL POINTS – 2002 Act and pre-action requirements

 PRACTICE AND PROCEDURE – Amendment

 EQUAL PAY ACT – Case Management

 Equal pay claimants in their original grievances named a single comparator – In their ET1s they named further comparators, and they subsequently sought to name more by amendment – Respondents sought to strike out the additional comparators in the ET1s and resisted the applications for permission to amend – Strike-out refused and amendment applications granted

 HELD, dismissing the appeal, that the fact that the further comparators had not been named in the grievance did not mean that the Tribunal was deprived of jurisdiction by section 32 (2) of the Employment Act 2002 – Suffolk Mental Health NHS Trust v Hurst [2009] ICR 1011 followed; Brett v Hampshire County Council (UKEAT/0500/08) distinguished

SEFTON METROPOLITAN BOROUGH COUNCIL v HINCKS AND OTHERS
UKEAT/0092/11/SM

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)
(SITTING ALONE)
	
	
	
	

	SUMMARY

EQUAL PAY ACT – Material factor defence and justification

 Equal Pay.  Genuine material factor defence.  TUPE applying to both Claimants and comparators.  Employment Tribunal which upheld claims on basis that employers should have taken action to “red circle” the comparator’s pay found to have erred in law.  On Tribunal’s findings, the causal chain between TUPE and the disparate pay complained of had not been broken.  Further, no basis on which Tribunal could have found that Respondents’ explanation tainted by sex.  Appeal upheld and claims dismissed.

SKILLS DEVELOPMENT SCOTLAND CO. LTD v  (1) MISS MAIRI BUCHANAN (2) MS PATRICIA HOLLAND 

UKEATS/0042/10/BI

THE HONOURABLE LADY SMITH
MISS S AYRE FIPM FBIM
MR R THOMSON
	
	
	
	IDS Brief 939, Dec 2011

	Terms as to enhanced rates were discrete terms capable of being compared.
ST HELENS & KNOWSLEY HOSPITALS NHS TRUST v. BROWNBILL and others
[2011] EWCA Civ 903
LORD JUSTICE MAURICE KAY 
(Vice President of the Court of Appeal, Civil Division)
LADY JUSTICE HALLETT
and
LORD JUSTICE TOULSON
	
	[2011] IRLR 815, October 
	[2012] ICR 68 

	IDS Brief 934, 
October

	SUMMARY
 EQUAL PAY – Material factor defence
 Claimant and her male comparator started in the same job at about the same time but he was placed two points above her on the applicable incremental scale because of his substantially greater skill and experience – Tribunal accepted that that constituted a material factor other than the difference in sex which explained the pay differential in their first year but held that it did not do so in the following year when the Claimant had had sufficient experience of the job to “catch up”, so that she was entitled to be paid the same as her comparator in that year and thenceforward.

 Held, allowing the appeal, that the comparator’s additional skills and experience on recruitment constituted a non-discriminatory explanation of the differential not only in the first year but in subsequent years, by reason of the operation of the incremental scale – Glasgow City Council v Marshall [2000] ICR 196 followed – Benveniste v University of Southampton [1989] ICR 617 distinguished. 
SECRETARY OF STATE FOR JUSTICE (SUED AS NATIONAL OFFENDERS MANAGEMENT SERVICE) v MISS C BOWLING
UKEAT/0297/11/SM
THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)
MRS R CHAPMAN
 MS P TATLOW
	
	
	
	

	Employees based in schools and Council employees based at other locations were not employed at the same establishment for the purposes of an equal pay claim. “Establishment” is something distinct from the employer’s whole undertaking, being largely concerned with the place of work. The EAT had been wrong to take a broad approach and treat the whole Council as a single undertaking. However, common terms and conditions applied to the relevant classes of employee, meaning that the two groups could validly be compared for equal pay purposes. 

City of Edinburgh Council v Wilkinson and ors
[2011] CSIH 70.

Lord Eassie
Lady Paton
Lord Hardie 
	
	
	
	IDS Brief 939, Dec 2011

	Where the denial of access to an employer’s pension scheme indirectly discriminated against part time workers on the grounds of sex, the part time workers were not entitled to a declaration as they would have opted out of the scheme even if they had been eligible to join. The opt out scheme was permissible under EU law.
COPPLE & ORS v LITTLEWOODS PLC
[2011] EWCA Civ 1281
MUMMERY, ELIAS, DAVIS LJJ
	
	[2012] IRLR 121
	
	

	The Tribunal erred in holding that a claim under the Equal Pay Act could be brought in relation to the allocation of share options as the option scheme was regulated by the contract of employment and therefore caught by the exclusion in section 6(6) SDA. There was no contractual term in respect of which she could contend that she had experienced less favourable treatment than a male comparator so that the claim could not fall within the Equal Pay Act irrespective of whether if fell in s 6(6).
HOSSO V EUROPEAN CREDIT MANAGEMENT LIMITED 

[2011] EWCA Civ 1589
LORD JUSTICE MUMMERY
LORD JUSTICE STANLEY BURNTON
and
LORD JUSTICE PATTEN
	
	
	
	

	FIXED TERM EMPLOYEES

	The Regulations are not directed against fixed-term contracts as such, but against the abuse of successive fixed-term contracts which disguise what is effectively an indefinite employment. In this case, there was no such abuse. The correct issue was not whether the nine year rule itself was justified, but rather whether the use of the last fixed-term contract was justified. On that basis, the final extension can readily be justified by the existence of the nine year rule itself.
DUNCOMBE V SECRETARY OF STATE FOR CHILDREN, SCHOOLS AND FAMILIES
[2011] UKSC 14
SUPREME COURT 
	
	[2011] IRLR 498,

June
	[2011] ICR 495
	Brief 925, May 

	1.
A member of the interim staff of the Autonomous Community of Galicia, such as the applicant in the main proceedings, falls within the scope ratione personae of Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term work concluded by ETUC, UNICE and CEEP, and that of the framework agreement on fixed term work, concluded on 18 March 1999, which is in the Annex to that directive.
2.
A length-of-service increment such as that at issue in the main proceedings is, as an employment condition, covered by clause 4(1) of the framework agreement on fixed-term work annexed to Directive 1999/70. Consequently, fixed-term workers may contest treatment which, with regard to payment of that increment, is less favourable than that which is given to permanent workers in a comparable situation and for which there is no objective justification. The temporary nature of the employment relationship of certain public servants is not, in itself, capable of constituting an objective ground within the meaning of that clause of the framework agreement.
3.
The mere fact that a national provision such as Article 25(2) of Law 7/2007 on the basic regulations relating to public servants (Ley 7/2007 del Estatuto Básico del empleado público) of 12 April 2007 contains no reference to Directive 1999/70 does not preclude that provision from being regarded as a national measure transposing the directive.
4.
Clause 4(1) of the framework agreement is unconditional and sufficiently precise for interim civil servants to be able to rely on it as against the State before a national court in order to obtain recognition of their entitlement to length-of-service increments, such as the three-yearly increments at issue in the main proceedings, in respect of the period starting with the date by which Member States should have transposed Directive 1999/70 and ending with the date of entry into force of the national law transposing that directive into the domestic law of the Member State concerned, subject to compliance with the relevant provisions of national law concerning limitation.

5.
Even though the national legislation transposing Directive 1999/70 contains a provision which, whilst recognising the right of interim civil servants to be paid the three-yearly length-of-service increments, excludes the retrospective application of that right, the competent authorities of the Member State concerned are obliged, under European Union law and in relation to a provision of the framework agreement on fixed-term work, annexed to Directive 1999/70, having direct effect, to give that right to payment of the increments retrospective effect to the date by which the Member States should have transposed Directive 1999/70.
GAVIEIRO V CONSELLERÍA DE EDUCACIÓN E ORDENACIÓN UNIVERSITARIA DE LA XUNTA DE GALICIA,
Court of Justice of the EU, Second Chamber.
	
	[2011] IRLR 504, June 
	
	

	GRIEVANCE

	SUMMARY

UNFAIR DISMISSAL – Constructive dismissal

Apparent bias. Whether Employment Tribunal had erred in failing to find that there was apparent bias where a member of the panel (the University Secretary) appointed to hear the employee’s appeal against rejection of a grievance which had included complaints directed at the conduct of another employee (concerning inter alia the commission of a crime involving a firearm) was a member of the committee who had appointed him, had participated in the decision not accept his resignation and had acted as the employer’s spokesperson in publicly articulating support for him, explaining that the university viewed it as a private matter which did not affect his employment. On appeal, held that Tribunal had erred. The facts showed that the inclusion of the University Secretary on the appeal panel rendered the grievance appeal procedure unfair – the appeal panel was tainted with apparent bias and the circumstances were such that the Claimant was entitled to conclude that the Respondent was in breach of the fundamental duty of trust and confidence in deciding to include him and persisting in his inclusion notwithstanding her having previously advised them, on more than one occasion that she considered that he had a conflict of interest. Claimant had been unfairly constructively dismissed and claim remitted to Employment Tribunal for a remedies hearing.
WATSON V UNIVERSITY OF STRATHCLYDE
UKEATS/0021/10/BI

THE HONOURABLE LADY SMITH

MR M SIBBALD

MR M SMITH OBE
	
	[2011] IRLR 458,

June 
	
	IDS Brief 927, June 2011

	FIDUCIARY DUTY

	The director was loaned a small excavator and a dumper truck by a customer arranged through the operations director. did not disclose the free loan to his fellow directors or seek or obtain their approval on behalf of the company. He used the equipment in the renovation of a farm house that he owned with his wife. The equipment was in poor condition and the director did some of the repairs at his own expense. The excavator's tracks broke before the director had finished using it. The operations manager arranged for the purchase and fitting of new tracks via the company. He raised an invoice for the tracks on the customer who re-imbursed the company for that sum on the basis that he was getting back an improved excavator. When the director discovered the financial arrangements made by the operations manager about the tracks, he reprimanded him for having put the matter through the company. The director only used the equipment for six months in 2003, but did not return it on the understanding that the customer was happy for him not to do so. The CA held that the director was liable for breach of fiduciary duty. A director's liability for disloyalty in office does not depend on proof of fault or proof that a conflict of interest has in fact caused the company loss. A director's potential conflict of interest may arise, for example, in connection with a business opportunity. If a director obtains the opportunity for himself, he will be liable to the company for breach of duty regardless of the fact that he acted in good faith or that the company could not, or would not, take advantage of the opportunity. The liability of a fiduciary to account for the profit made by use of his position in no way depends on fraud, or absence of bona fides; or upon such questions or considerations as whether the profit would or should otherwise have gone to the plaintiff, or whether the profiteer was under a duty to obtain the source of the profit for the plaintiff, or whether he took a risk or acted as he did for the benefit of the plaintiff, or whether the plaintiff has in fact been damaged of benefited by his action. The liability arises from the mere fact of a profit having been made.    
TOWERS v PREMIER WASTE MANAGEMENT LTD
[2011] EWCA Civ 923
LORD JUSTICE MUMMERY
LORD JUSTICE WILSON
and
LORD JUSTICE ETHERTON
	
	[2012] IRLR 73, January 
	
	

	HARASSMENT BY THIRD PARTY

	SUMMARY

HARRASSMENT – Conduct

Claimant social worker employed in a home for troubled children - Tribunal entitled on the facts to find employer liable for racial harassment and racial discrimination on basis that it had not done enough to protect Claimant from harassment and discrimination by one of the children – Discussion of legal basis for such a finding: R (Equal Opportunities Commission) v Secretary of State for Trade and Industry [2007] ICR 1234 and Conteh v Parking Partners Ltd. [2011] ICR 341 considered.

SHEFFIELD CITY COUNCIL v MR. G. NOROUZI
UKEAT/0497/10/RN

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

DR. K. MOHANTY JP

MRS. D. PALMER
	
	
	
	Brief 930, August 2011

	HOLIDAYS AND SICK PAY


	NHS LEEDS v MRS J LARNER
UKEAT/0088/11/CEA

THE HONOURABLE MR JUSTICE BEAN

(SITTING ALONE)
	
	
	
	IDS Brief 939, Dec 2011

	SUMMARY
JURISDICTIONAL POINTS - 2002 Act and Pre-Action Requirements

WORKING TIME REGULATIONS – Holiday Pay

Employee dismissed in October 2008 claims brings claims of, inter alia, (a) discrimination on grounds of age and disability and (b) unpaid statutory holiday pay in respect of the two previous leave years during which she had been away on long-term sickness absence

Claims dismissed by Tribunal, as regards (a), on the basis that the Claimant had not complied with section 32 (2) of the Employment Act 2002; and, as regards (b), on the basis that she had not given notice of any intention to take annual leave during the years in question as required by regulation 15 of the Working Time Regulations
Held, dismissing the appeal:

(a)
That the Respondents were entitled to take a point on non-compliance with section 32 (2) at the commencement of the substantive hearing before the Tribunal notwithstanding that they had not pleaded it in their ET3 or at any time prior to the hearing - Glasgow City Council v Stefan Cross Claimants (UKEATS/0007/09) followed 

(b)
That an employee is only entitled to holiday pay under regulation 16 (1) if he or she has actually taken the leave in respect of which they seek to be paid, and has done so in accordance with the WTR by giving notice in accordance with regulation 15 - Kigass Aero Components Ltd v Brown [2002] ICR 697 followed; List Design Group Ltd v Catley [2002] ICR 686 and Canada Life Ltd v Gray [2004] ICR 673 not followed; Stringer v HM Revenue & Customs Commissioners [2009] ICR 932 and Pereda v Madrid Movilidad [2009] IRLR 959 considered; and that the employee could not get over her failure to give notice by relying on Scally v Southern Health and Social Services Board [1991] ICR 771.

Fraser v Southwest London St George’s Mental Health Trust
UKEAT/0456/10/DA
THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MR A HARRIS

MR D SMITH
	
	
	
	IDS Brief 939, Dec 2011

	A worker who is unable to take annual leave during the relevant leave year because of sickness absence to carry that leave over into the following year. This applies equally to the minimum four weeks required by the EU Working Time Directive and the additional 1.6 weeks provided for by the Regulations. 

Adams and anor v Harwich International Port Ltd, Bury St Edmunds Tribunal, 31.8.11, ET Case Nos. 1503 084–5/10

IDS Brief 939, Dec 2011
	
	
	
	IDS Brief 939, Dec 2011

	Article 7(1) of Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain aspects of the organisation of working time must be interpreted as not precluding national provisions or practices, such as collective agreements, which limit, by a carry-over period of 15 months on the expiry of which the right to paid annual leave lapses, the accumulation of entitlement to such leave of a worker who is unfit for work for several consecutive reference periods. 

KHS AG v Schulte
ECJ, 22.11.11 (C-214/10).
	
	
	
	IDS Brief 939, Dec 2011

	HUMAN RIGHTS 

	Article 6 was held not to be engaged in NHS disciplinary proceedings where the surgeon was dismissed but not deprived of the right to practice.

PURI, R (ON THE APPLICATION OF) V BRADFORD TEACHING HOSPITALS NHS FOUNDATION TRUST [2011] EWHC 970 (ADMIN) (15 APRIL 2011)
([2011] EWHC 970 (Admin); From England and Wales High Court (Administrative Court)
	April - May 2011
	[2011] IRLR 582, July 
	
	IDS Brief 927, June 2011

	Although the Court of Appeal had applied the correct test as to whether Article 6(1) applied to the disciplinary proceedings, it had reached the wrong decision in applying that test. Article 6(1) was not engaged by the disciplinary proceedings and the claimant had no right to legal representation in those proceedings. Consideration of factors to be applied in deciding whether Article 6 was engaged.

R (on the application of G) (respondent) v. GOVERNORS OF X SCHOOL (appellants) and Y CITY COUNCIL (interested party)
Supreme Court

[2011] UKSC 30
	
	[2011] IRLR 756, Sept 
	
	IDS Brief  931, August 2011

	Access to Courts to claim private employment rights in France. Kuwait claim state immunity. Article 6 infringed.

SABEH EL LEIL (applicant) v. FRANCE (respondent)
ECHR
	
	[2011] IRLR 781, Sept
	
	

	The Civil Service Compensation Scheme was more generous than the statutory and private schemes. There was an obligation under the Superannuation Act 1972 to consult with unions which was removed by the 2010 Act.  Statutory caps were imposed which reduced the payments that would be made. The Court held that the changes to the CSCS were not unlawful interferences contrary to the civil servants' rights to peaceful enjoyment of their possessions under Article 1 of Protocol 1 (“A1P1”) to the European Convention on Human Rights. The rights under the old CSCS had constituted possessions for the purposes of A1P1. The individual civil servants had had an administrative expectation that the old scheme would be operated to the full extent of its terms and a statutory right to expect that the scheme would not be changed to their detriment without the consent of their trade union. These had been substantive expectations enforceable in domestic public law. The changes to the CSCS had amounted to a relevant interference with the civil servants' possessions for the purposes of A1P1. The interference with the possessions had been justifiable; the reduction in benefits had been reasonable and commensurate and the interference with A1P1 rights had not gone beyond what had been reasonably necessary to achieve the legitimate aim of deficit reduction.
PUBLIC AND COMMERCIAL SERVICES UNION and others v MINISTER FOR THE CIVIL SERVICE
[2011] EWHC 2041 (QB)

Mr. Justice McCombe
	
	[2011] IRLR 903, Nov
	
	IDS Brief 933, Sept

	The Claimant worked as a geriatric nurse in a company that was majority state owned. She complained about being overburdened with work and that it was making her ill.  There was a criminal complaint that led to an investigation into the company which was discontinued. The Claimant was dismissed because of her repeated illness. It was not disputed between the parties that the criminal complaint lodged by the applicant had to be regarded as whistle-blowing on the alleged unlawful conduct of the employer, which fell within the ambit of Article 10. It was also common ground between the parties that the resulting dismissal of the applicant and the related decisions of the domestic courts amounted to an interference with the applicant's rights under Article 10. Further, there was no dispute that the interference pursued the legitimate aim of protecting the reputation and rights of others, namely, the business reputation and interests of the company. The main issues that fell to be determined were whether the interference with the applicant's right to freedom of expression was prescribed by law and necessary in a democratic society. The ECHR held that dismissal without notice of the employee on the ground that she had lodged a whistleblowing criminal complaint against her employer and the refusal of the domestic courts to order her reinstatement had been a violation of Article 10 of the Convention. The domestic courts had failed to strike a fair balance between the need to protect the employer's reputation and rights on the one hand and the need to protect the applicant's right to freedom of expression on the other. The interference with the applicant's right to freedom of expression, in particular her right to impart information, had not been “necessary in a democratic society” under Article 10(2).
HEINISCH v GERMANY
European Court of Human Rights
	
	[2011] IRLR 922, Nov
	
	

	The Applicants sought special salaried status. Two of their colleagues gave evidence against them and they, together with the HR manager were criticised in leaflets, including caricatures of them. The company notified the applicants of their dismissal on the ground of serious misconduct, namely for impugning the reputations of A, B and G. The applicants complained to the European Court of Human Rights that their rights to freedom of expression under Article 10 of the European Convention of Human Rights and their rights to freedom of association under Article 11 had been violated. Their submissions included that they had been dismissed by way of reprisal for the union's demands and that the allegedly offensive content of the newsletter had served as a pretext. The ECHR held that There had been no violation of Article 10 of the Convention, read in the light of Article 11. The dismissal of the applicants for publishing the insulting leaflet had not been a violation of their rights to freedom of expression or association that had required Spain to afford redress. The protection of the reputation and rights of the applicants' colleagues had constituted a legitimate aim permitting a restriction of the applicants' freedom of expression under Article 10. The sanction imposed on the applicants, namely their dismissal, had been proportionate to the legitimate aim pursued and the reasons given by the national authorities to justify it had been relevant and sufficient.

PALOMO SANCHEZ and others  v SPAIN
  App. nos. 28955/06, 28957/06, 28959/06 and 28964/06

  European Court of Human Rights
	
	[2011] IRLR 934, Nov 
	
	

	The Fitness to Practice Panel admitted hearsay evidence from a witness , based in Kenya, (though he was willing to travel to the UK) that the Claimant had been guilty of sexual misconduct with young boys and men. GMC decided not to call him as a witness and instead made an application for permission to the FTPP to rely on hearsay evidence from him. That hearsay evidence was in the form of: transcripts of video-taped interviews of witness A conducted by the Metropolitan Police in Kenya (the tapes themselves having been lost by the police); a transcript of a conversation between witness A and a third party (witness Z) which was recorded on witness Z's mobile phone; hearsay accounts given by witness Z and another witness as to what they were told by witness A; and text messages sent to witness Z by witness A. It was held that the decision to admit the hearsay evidence in the disciplinary hearing had been irrational and constituted a breach of the claimant's Article 6(1) right to a fair hearing. The arguments for affording the claimant the opportunity to cross-examine witness A had been formidable. The FTPP had not taken into account the lack of fair and proper procedural safeguards to protect the defendant against unfair prejudice as a result of the admission of the hearsay evidence. The matters identified by the FTPP as outweighing the factors pointing against admission of the evidence had not included any findings of fact in relation to the critical issue relied on by the GMC, namely the alleged threat to witness A.
R (on the application of Bonhoeffer)  v GENERAL MEDICAL COUNCIL 
High Court, Queen's Bench Division, (HC, QBD)
[2011] EWHC 1585 (Admin)

MR JUSTICE STADLEN
	
	[2012] IRLR 37, January 
	
	

	ILLEGALITY AND EMPLOYMENT STATUS

	SUMMARY

JURISDICTIONAL POINTS – Fraud and illegality

 Contract of employment – illegality in performance.

 An employee who knows that his assertion to be self employed is unsustainable and yet claims to the Revenue to be self employed misrepresents his own understanding of the position and acts in bad faith; it is contrary to public policy to lend support to him in an unfair dismissal claim.  Enfield Technical Services v Payne [2007] IRLR 840 (EAT), [2008] IRLR 500 (CA) Considered and applied.

 In this case, however, the Employment Judge having correctly raised the issue of illegality, did not apply the law correctly and did not deal adequately in her reasons with the Claimant’s case.  Moreover she should have ensured that the question whether he knew his assertion to be self employed was unsustainable was put to him for him to deal with.

MR S CONNOLLY  v WHITESTONE SOLICITORS
UKEAT/0445/10/ZT

HIS HONOUR JUDGE RICHARDSON

(SITTING ALONE)
	
	
	
	IDS Brief 936, Nov 2011

	SUMMARY

JURISDICTIONAL POINTS – Fraud and illegality
The Claimant was a member of the family of an EEA national and so was at all times entitled to reside and work in the UK, irrespective of the expiry of the entry in her passport. The Employment Judge who found the contract of employment had become illegal, and so the Claimant could not enforce her claim for unlawful deductions, had considered irrelevant factors viz the reasonableness of the employer’s belief that she was not entitled to work, and that it would be exposed to penalties.

MRS H OKUOIMOSE  v  CITY FACILITIES MANAGEMENT (UK) LTD 

UKEAT/0192/11/DA

HIS HONOUR JUDGE McMULLEN QC

(SITTING ALONE)
	
	
	
	

	INDUSTRIAL ACTION

	Defects in balloting process did not mean ballot invalid as defects insignificant. Because of human errors and failings the ballot extended the vote to two members not entitled to it. s.232B was designed to cater for precisely this kind of case.
NATIONAL UNION OF RAIL, MARITIME & TRANSPORT WORKERS V BRIEF /A SERCO DOCKLANDS AND ASSOCIATED SOCIETY OF LOCOMOTIVE ENGINEERS & FIREMEN V LONDON & BIRMINGHAM RAILWAY LTD T/A LONDON MIDLAND
[2011] EWCA Civ 226

LORD JUSTICE MUMMERY
LORD JUSTICE ETHERTON
and
LORD JUSTICE ELIAS
	
	[2011] IRLR 399,

May
	[2011] ICR 848
	Brief 924, May 2011

	The employer contended that only those employees who would be directly affected by the change in their shift rota could be induced to strike, and therefore only those people could be balloted, whereas the union had balloted all of its members in the employer's workforce whom it wanted to call out on strike. The Court held that the word reasonable qualifies the belief as to who will be induced to take part in industrial action. The construction advanced by the petitioner would require the qualification introduced by the word reasonable to relate to the inducement to take part in the industrial action and it does not.
Petition of United Closures and Plastics Ltd for an interdict against Unite the Union 

[2011] CSOH 114
Court of Session.
	
	[2012] IRLR 29,

January 
	
	

	JUDICIAL REVIEW


	The CA considered the circumstances in which judicial review may be appropriate for employment contracts.

THE QUEEN (ON THE APPLICATION OF) SHARON SHOESMITH V OFSTED & ORS
[2011] EWCA Civ 642

THE MASTER OF THE ROLLS
LORD JUSTICE MAURICE KAY, 
Vice President of the Court of Appeal, Civil Division
and
LORD JUSTICE STANLEY BURNTON
	April - May 2011
	[2011] IRLR 679, August
	
	IDS Brief 928, July 2011

	JURISDICTION 

	Rome Convention.

Article 6(2)(a) of the Convention on the law applicable to contractual obligations, opened for signature in Rome on 19 June 1980, must be interpreted as meaning that, in a situation in which an employee carries out his activities in more than one Contracting State, the country in which the employee habitually carries out his work in performance of the contract, within the meaning of that provision, is that in which or from which, in the light of all the factors which characterise that activity, the employee performs the greater part of his obligations towards his employer.

KOELZSCH V LUXEMBOURG
Court of Justice of the European Communities
	
	[2011] IRLR 514, June
	
	

	SUMMARY
JURISDICTIONAL POINTS
Claim in time and effective date of termination
In the late afternoon or evening of 3 November 2008 an employee received, as an email attachment, a letter giving 3 months notice of termination; later he learned that he would only be paid until 2 February 2009. The employer contended that the effective date of termination was 2 February 2009 and, therefore, that when the ET1 was lodged on 2 May 2009 it was one day out of time; notice commenced on 3 November 2008 and, in any event, the employment had ended on 2 February 2009. The Employment Tribunal accepted both arguments.

Appeal allowed
There was one issue, not two, namely when notice started to run. If notice had not started to run until 4 November 2008 the unilateral decision by the employer to pay the employee only until 2 February 2009 did not make that the effective date of termination. The employer had given 3 months notice not 3 months less one day.

The authorities on notice, the date of its termination and the application of the “corresponding date rule” considered and summarised. Unless there is an express term in the agreement dealing with when notice starts or the agreement that notice is to start immediately can be construed from the wording of the contract and the wording of the notice letter set in the factual matrix of the case, the reasoning in West v Kneels [1987] ICR 146 that, in the context of notice, the law takes no account of fractions of a day and that notice may not always run from the moment it comes to the attention of the employee, should be applied to cases of written notice. Moreover the construction should be to the advantage of the employer (i.e. the “contra proferentum” rule of construction applies) as suggested in Chapman v Letheby & Christopher Ltd [1981] IRLR 440.

Notice did not start to run in this case until 4 November 2008 with the result that the effective date of termination was 3 February 2009. The statutory limitation period ended on 2 May 2009. The employee submitted his claim on that day and, therefore, it was in time.

DR T WANG v UNIVERSITY OF KEELE
UKEAT/0223/10/CEA

HHJ HAND QC
	April - May 2011
	[2001] IRLR 542
	
	IDS Brief 939, Dec 2011

	SUMMARY
JURISDICTIONAL POINTS
The Claimant sought to bring a claim for racial discrimination against the defendant relating to events which occurred while the Claimant was a serving soldier. He had previously made a complaint about the same matters to the military authorities, which was not brought in time and which was rejected.

The Employment Tribunal held that (a) pursuant to section 75(9) of the Race Relations Act 1976 as amended, a "service complaint" had to be brought to the military authorities before a claim could be brought in the Employment Tribunal; and (b) a complaint to the military authorities which was brought out of time and was rejected by the military authorities was not a valid "service complaint" and so the pre-condition for bringing a claim in front of the Employment Tribunal was not satisfied. There were adequate judicial procedures in this country "available to all persons who consider themselves wronged by failure to apply the principle of equal treatment to them" as specified in article 7 of the Directive.

The Claimant appealed on (b).

Held: Dismissing the appeal

(1) The term "service complaint" meant a complaint which could be considered substantively and that meant a complaint rejected by the military authorities brought out of time did not fall within that definition; and

(2) The Racial Discrimination Directive 2000/43/EC did not require a different meaning to be given to the words "service complaint" so that it covered a complaint to the military authorities which was brought out of time.

MR C MOLAUDI v MINISTRY OF DEFENCE
UKEAT/0463/10

SILBER J
	April - May 2011 
	
	2011 ICR D19
	IDS Brief 939, Dec 2011

	 An Employment Tribunal had jurisdiction to hear race and age discrimination claims by members of BA’s Hong Kong international flight crew. The lead claimant’s employment was deemed to be at an establishment in Great Britain as this was where she carried out part of her duties. 

BRITISH AIRWAYS PLC v MAK
[2011] EWCA Civ 184

LORD JUSTICE MUMMERY
LORD JUSTICE RICHARDS
and
LORD JUSTICE AIKENS
	
	
	[2011] ICR 735
	

	Two British employees who worked for the MoD at NATO headquarters overseas, where their husbands had been based had the necessary strong connection with Great Britain for a Tribunal  to hear their unfair dismissal claims. A  sex discrimination claim brought by one of the employees, despite the fact that she did not satisfy the jurisdictional test under the Sex Discrimination Act 1975, could go ahead following the principle that domestic rules about territorial scope should be modified where necessary to enforce a directly effective EU right. 

MINISTRY OF DEFENCE v WALLIS
[2011] EWCA Civ 231
LORD JUSTICE MUMMERY
LORD JUSTICE ETHERTON
and
LORD JUSTICE ELIAS
	
	
	[2011] ICR 617
	IDS Brief 925, May 2011

	Teachers working in International Schools. The UK had jurisdiction. The case was another example of an exceptional case where the employment has such an overwhelmingly closer connection with Britain and with British employment law than with any other system of law that it is right to conclude that Parliament must have intended that the employees should enjoy protection from unfair dismissal. This depends upon a combination of factors set out at paragraph 16 of Lady Hale’s speech. 
duncombe and others (Respondents) v Secretary of State for Children, Schools and Families (Appellant) (No. 2) 

[2011] UKSC 36

Supreme Court, Lord Rodger, Lady Hale, Lord Mance, Lord Collins,  Lord Clarke
	
	[2011] IRLR 840, October
	
	Brief 931 August 2011

	Rule 6.36 Civil Procedure Rules 1998 SI 1998/3132. Paragraph  3.1 of CPR Practice Direction 6B Permission to serve breach of contract proceedings in England had been granted correctly despite the employer being based in India. The employment agreement had been governed by English law and the English courts were best placed to apply it, given that the legal issues in the case were not straightforward. It was also relevant that the employer had agreed that the claimant would be based in London and that an office would be set up there to support his work. 

Wright v Deccan Chargers Sporting Ventures Ltd and anor.
High Court (QBD), 2011 EWHC

Tugendhat J
	
	
	
	

	SUMMARY

JURISDICTIONAL POINTS – Working outside the jurisdiction

The Employment Judge made clear findings as to the nature and location of the Claimant’s work in Africa.  Assessment of those findings raises a question of law.  The Claimant did not fall into one of the expatriate categories in Lawson entitled to protection by English employment law. The Claimant was conducting and engaging in work overseas, not acting as the foreign representative of an Oxford-based organisation.
Walker v Church Mission Society
UKEAT/0036/11/ZT

HIS HONOUR JUDGE McMULLEN QC

(SITTING ALONE)
	
	
	
	IDS Brief 936, Nov  2011

	SUMMARY

JURISDICTIONAL POINTS – State immunity
A claim for compensation for psychiatric illness caused by unlawful discrimination is a claim for “personal injury” within the meaning of section 5 of the State Immunity Act 1978 and an employment tribunal accordingly has jurisdiction to entertain such a claim by an employee of a state even if he or she is a member of mission within the meaning of section 16 – Caramba-Coker (EAT/1054/02) followed – Schreiber v Canada (2002) 216 DLR (4th) 513 considered.

Federal Republic of Nigeria v Ogbonna
UKEAT/0585/10/ZT

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

(SITTING ALONE)
	
	
	[2012] ICR 32
	IDS Brief 936, Nov 2011

	MATERNITY AND PATERNITY

	SUMMARY

PRACTICE AND PROCEDURE – Bias, misconduct and procedural irregularity

MATERNITY RIGHTS AND PARENTAL LEAVE – Pregnancy

UNFAIR DISMISSAL – Contributory fault
The Employment Tribunal which found in favour of the Claimant in part did not show apparent bias on five grounds, although it made errors of fact on two of them. Observations disapproving the Respondent’s showing the Judge an offer of settlement before judgment.

The Claimant’s case was that gossip about her pregnancy following her conduct after the solicitors’ Christmas party was spread by the HR manager, which the Respondent failed to control. It constituted sex discrimination and pregnancy related discrimination. The Employment Tribunal’s judgment to the contrary was set aside.

The judgment in her favour on constructive unfair dismissal was correct but the Employment Tribunal was wrong to reduce compensation by 90%. Post-dismissal conduct is not relevant to Employment Rights Act 1996 ss 122 and 123.

The appeal was allowed in part, the cross appeal dismissed. Remitted to the same Employment Tribunal to determine remedies for detriment by sex discrimination, and for unfair dismissal.

MS S J NIXON v ROSS COATES SOLICITORS
UKEAT/0108/10/ZT

HIS HONOUR JUDGE MCMULLEN QC

MR D BLEIMAN

MRS M V McARTHUR FCIPD
	
	
	
	IDS Brief 919 February 2011

	SUMMARY

UNFAIR DISMISSAL

Reason for dismissal including some other substantial reason
The correct interpretation of section 106 of Employment Rights Act 1996 (“the Act”) was considered.

The condition set by section 106(2)(a) of the Act will not be met unless there is clear and unambiguous language used in the written information given to the employee on engagement. Where, as here, the letter is ambiguous, section 106 will not be engaged; decision of the Employment Tribunal upheld.

The condition set by section 106(2)(b) of the Act involves the Employment Tribunal in making a finding of fact as to the reason for dismissal. Where, as here, there is evidence to support that finding, no error of law will arise; decision of the Employment Tribunal upheld.

REDUNDANCY

Definition
Although the Employment Tribunal had directed itself as to Murray v Foyle Meats Ltd [1999] IRLR 562 and the case of Safeway Stores Plc v Burrell [1997] ICR 523, it had fallen into the error of confusing the requirements of the business with the difficulty of finding alternative employment for the employee. Appeal allowed and remitted to the same Employment Tribunal to re-consider the reason for dismissal.

VICTORIA AND ALBERT MUSEUM V DURRANT
UKEAT/0381/09/DM

HIS HONOUR JUDGE HAND QC

LADY DRAKE CBE

MR S YEBOAH
	
	[2011] IRLR 290, April 
	
	Brief 923, April 2011

	SUMMARY

SEX DISCRIMINATION – Direct

SEX DISCRIMINATION – Pregnancy and discrimination

SEX DISCRIMINATION – Other losses

UNFAIR DISMISSAL – Reasonableness of dismissal

UNFAIR DISMISSAL – Polkey deduction

Male claimant and female comparator absent on maternity leave in redundancy selection pool – On one criterion (“lock up”) Claimant given low (actual) score but comparator given (notional) maximum score since because of her absence at the measurement date no actual score was available – Claimant selected, but if comparator had not been given the maximum score for lock up the scores would either have been level or she would have been selected – Tribunal holds that the different scoring method constituted unlawful sex discrimination and the Claimant had been unfairly dismissed – Claimant awarded compensation for over three years’ loss of earnings – Appeals on liability and remedy.

LIABILITY

Held, dismissing appeal, that:

(1) As regards sex discrimination, more favourable treatment of the comparator in order to compensate her for a disadvantage consequent on her absence on maternity leave would not constitute unlawful sex discrimination, if but only if the treatment was no more favourable than was reasonably necessary for that purpose – article 2.7 of the Equal Treatment Directive and section 2 (2) of the Sex Discrimination Act 1975 considered; but

(2) It was not reasonably necessary to accord the comparator a notional score on the lock up criterion because there were more proportionate means available of ensuring that she did not lose out in the redundancy exercise because of her maternity absence.

(3) As regards unfair dismissal, it was not reasonable in the circumstances for the employer to rely on its own failure to identify more proportionate means of protecting the comparator’s position.

REMEDY

(4) The Tribunal had wrongly refused to consider evidence that if the Claimant had not been dismissed he would have been at risk of dismissal in a further redundancy exercise in less than a year’s time – King v Eaton, Thornett v Scope and Software 2000 considered – Tribunals not to decline to undertake Polkey exercise merely because it involves “speculation”

EVERSHEDS LEGAL SERVICES LTD V DE BELIN
UKEAT/0352/10/JOJ

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MR. B. BEYNON

MR. T. HAYWOOD
	
	[2011] IRLR 448, June 
	[2011] ICR 1137
	Brief 925, May 2011

	Article 11(1) of Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (tenth individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC) must be interpreted as meaning that a pregnant worker who, in accordance with Article 5(2) thereof, has been temporarily transferred on account of her pregnancy to a job in which she performs tasks other than those she performed prior to that transfer, is not entitled to the pay she received on average prior to that transfer. In addition to the maintenance of her basic salary, such a worker is entitled, pursuant to Article 11(1), to pay components or supplementary allowances relating to her professional status, such as allowances relating to her seniority, her length of service and her professional qualifications. Although Article 11(1) of Directive 92/85 does not preclude the use of a method of calculating remuneration to be paid to such a worker based on the average amount of the allowances linked to working conditions of all the air crew in the same pay grade during a given reference period, the failure to take account of those pay components or supplementary allowances must be regarded as contrary to the latter provision.
A pregnant worker who, in accordance with article 5(2) of Directive 92/85, had been temporarily transferred on account of her pregnancy to a job in which she performed tasks other than those she had performed prior to that transfer was not entitled under article 11(1) to the pay she had received on average prior to that transfer, but was entitled to the maintenance of her basic salary and to pay components or supplementary allowances that related to her professional status, such as allowances relating to her seniority, her length of service and her professional qualifications; and that it was for the national court to ascertain whether, according to the method used to calculate the claimant's pay, she had been deprived of such pay components.

PARVIAINEN V FINNAIR OYJ
Court of Justice of the European Union
	
	
	[2011] I.C.R. 99
	

	SUMMARY
SEX DISCRIMINATION
Pregnancy and discrimination
Injury to feelings
MATERNITY RIGHTS AND PARENTAL LEAVE – Sex discrimination
The ET was entitled to find that the burden of proof passed to the Respondent to explain his treatment when he made gender-related comments about the Claimant’s pregnancy, and subjected her to discipline on her return to work. It correctly rejected the explanations. It did not err in placing injury to feelings in the middle of the middle Vento Da’bell band.

CROMWELL GARAGE LTD v MRS H L DORAN
UKEAT/0369/10/ZT

HIS HONOUR JUDGE McMULLEN QC
BARONESS DRAKE OF SHENE
MISS S M WILSON CBE
	April - May 2011 
	
	
	

	NATIONAL MINIMUM WAGE 

	SUMMARY

NATIONAL MINIMUM WAGE

The Appellant employed the Respondents as respectively deputy housekeeper and housekeeper at the Appellant’s sheltered accommodation. The housekeeper worked 37.5 hours per week (08.30 to 14.00 and 16.00 to 18.00 Monday to Thursday) but she was required to be on call in the flat provided to her from 21.00 to 08.00 each day she worked. The deputy housekeeper worked 08.30 to 14.00 and 16.00 to 18.00 on Friday and Saturday but was required to be on (with a room provided for her) from 21.00 Thursday to 08.30 Friday and 21.00 Friday to 08.30 Saturday. They claimed that the hours they were on call were hours during which they were “at work” and so they were entitled to be paid for those on call hours at least at the rate of the national minimum wage. The ET so held. Its award to the Second respondent was “£25,000 net.” On appeal it was held that by virtue of Reg 15(1A) of the National Minimum Wage Regulations they were only entitled to be paid for those on call hours when they were awake for the purpose of working. In any event the ET did not have jurisdiction to make an award of “£25,000 net” ie £25,000 plus tax and NI contributions. Its total jurisdiction was limited to £25,000.
SOUTH MANCHESTER ABBEYFIELD SOCIETY LTD V HOPKINS
UKEAT/0079/10/ZT

HIS HONOUR JUDGE REID QC

MRS R CHAPMAN

MR M CLANCY
	
	[2011] IRLR 300, April
	[2011] I.C.R. 254
	

	SUMMARY

NATIONAL MINIMUM WAGE
Temporary pub manager required to sleep on premises – Claim that hours in question should be taken into account in assessing whether she had been paid the national minimum wage – Tribunal, approaching the issue by reference to the definition of “working time” in Working Time Regulations 1998, held that they should not.

Held, dismissing appeal:

(1)
The Tribunal had been wrong to refer to the Working Time Regulations.  The issue should have been determined exclusively by reference to the relevant provisions of the National Minimum Wage Regulations 1999.

But:

(2)
On the Tribunal’s findings of fact it was clear that the Claimant was not working during the periods in question; and that, even if she fell within the terms of reg. 15 (1) or 16 (1) of the Regulations on the basis that she was required to sleep at the premises in order to be available for work, the case fell within the exception provided by reg. 15 (1A) or 16 (1A) - Burrow Down Support Services Ltd v Rossiter [2008] ICR 1172 and South Manchester Abbeyfield v Hopkins [2011] ICR 254 considered.

MS S WRAY v  JW LEES & CO (BREWERS) LTD
UKEAT/0102/11/CEA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MRS R CHAPMAN

DR K MOHANTY JP
	
	
	[2012] IRLR 43
	

	SUMMARY
NATIONAL MINIMUM WAGE

PART TIME WORKERS

Appellant a casual driver for the Respondent – Brings claims for (a) discrimination contrary to Part-Time Workers (Prevention of Less Favourable Treatment) Regulations 2000; (b) victimisation contrary to the PTWR; (c) discrimination contrary to reg. 6 of the Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002; and (d) under-payment in respect of “lay-over” periods, being periods when he was required to stay in overnight accommodation following the conclusion of one job in order to be in a position to pick up for another job nearby – Claim under FTER dismissed at PHR on the basis that Appellant not an employee – At subsequent full hearing Tribunal dismisses remaining claims

Held (dismissing appeal):

THE PTWR CLAIMS

The claim was rightly dismissed because the “comparable full-time employee” on whom the Appellant relied was an employee and accordingly worked under a different kind of contract within the meaning of reg. 2 of the PTWR.  The Tribunal was bound by the finding at the PHR that the Appellant was not an employee, notwithstanding that it was made in the context of the FTER claim

The Tribunal was entitled on the evidence to dismiss the victimisation claim

THE LAY-OVER CLAIM
The only claim properly made was under the National Minimum Wage Regulations 1999: a distinct contractual claim advanced on the appeal on the basis that the Appellant had been promised payment for lay-overs on a more generous basis when he was engaged was not before the Tribunal

As regards the NMWR claim:

(1)
The Appellant was not working during lay-over periods

(2)
Nor should he be deemed to have been working under reg. 15 (1) of the NMWR, because he was not during those periods available to work (“on call”)

(3)
Even if, contrary to (2), reg. 15 (1) did prima facie apply, the case would fall within reg. 15 (1A)

Scottbridge Construction Ltd v Wright [2003] IRLR 21, Burrow Down Support Services Ltd v Rossiter [2008] ICR 1072, South Manchester Abbeyfield Society v Hopkins [2011] ICR 254 and Wray v J. H. Lees & Company (Brewers) Ltd (UKEAT/0102/11) referred to

Observations on the undesirability of referring to the Working Time Regulations 1998 in the context of a claim under the NMWR 

Baxter v Titan Aviation Ltd
UKEAT/0355/10/SM
THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MR C EDWARDS

DR B FITZGERALD MBE LLD FRSA
	
	
	
	IDS Brief 937,
Nov 2011

	SUMMARY
 NATIONAL MINIMUM WAGE ACT 1998 
 National Minimum Wage Regulations 1999, Reg. 2(2) 
 Unauthorised deductions from wages 
 All three Claimants were foreign domestic workers employed in the Respondents’ households.  The EAT held that the work done by each of the three Claimants for their respective employers was work to which regulation 2(2) of the National Minimum Wage Regulations 1999 applied.  Accordingly they are not entitled to be paid the National Minimum Wage.  

 Regulation 2(2)(a)(ii) applies if the worker is not a member of the employer’s family, but is “treated as such”.  The exemption in reg. 2(2) is to be construed narrowly.  The worker’s place within the family must be considered holistically.  

 Particular regard must be had to the provision of accommodation and meals and the sharing of tasks and leisure activities.  That does not exclude regard to other matters such as the general dignity with which the domestic worker is treated, the degree of privacy and autonomy they are afforded and the extent to which, if at all, they are exploited.  

 The “sharing of tasks” does not include the work which the worker was employed to do.  The tasks that are for consideration are the tasks performed by the family as a family unit.  The issue is whether the worker is integrated into the family.  There is no justification for importing the concept of equivalence.  

 Other issues
 The decision in Jose that the Respondent unlawfully discriminated against the Claimant on grounds of her race in respect of unauthorised deductions from wages was not Meek-compliant.  Applying the principles in Sinclair Roche and Temperley v Heard [2004] IRLR 763 the claim was remitted to a differently constituted Tribunal.  

 In Jose the tribunal had jurisdiction to hear a complaint of unlawful deduction of wages because the non-payment of wages was part of a “series” of deductions for the purposes of s.23(3) of the Employment Rights Act 1996.  Group 4 Nightspeed Ltd v Gilbert (1997) IRLR 398 applied.  

In Jose and Nambalat unlawful deduction of wages in respect of holiday pay considered and judgment given on these issues.

MS M S L JULIO v MS F JOSE & four other appeals
UKEAT/0553/10/DM

THE HONOURABLE MR JUSTICE SUPPERSTONE
MR A HARRIS
MR B WARMAN
	
	
	
	

	PROTECTION FROM HARASSMENT ACT 

	Series of allegations against his professional and personal integrity in three letters. A first letter, by itself, may appear innocent and may even cause no alarm, or at most a slight unease. However, in the light of subsequent letters, that first letter may be seen as part of a campaign of harassment

IQBAL V DEAN MANSON SOLICITORS
[2011] EWCA Civ 123

LORD JUSTICE RIX
LADY JUSTICE SMITH
and
LORD JUSTICE RICHARDS
	
	[2011] IRLR 428, May
	
	IDS Brief 926 June 2011

	Incidents in 2003/2004 such that Claimant off work. Incident outside work in 2007.  Court of Session hold that “the proper test is whether the course of conduct amounts to harassment rather than the individual incidents comprising that course of conduct.” The court considered that an interval in the order of 17 months would not “appear to us to exclude a connection in time between the two events.”

MARINELLO v CITY OF EDINBURGH COUNCIL 

Lord Hamilton, Lord Hardie and Lord Nimmo Smith
	
	[2011] IRLR 669, August 
	
	IDS Brief  930, August 2011

	PRACTICE AND PROCEDURE

	SUMMARY
Whether or not claim settled. Employment Tribunal held to have erred in holding that no binding settlement reached where found as fact that employers’ agent had offered to settle the claim at £1,000 and that offer had been accepted by the claimant’s solicitor. The belief of the ACAS officer involved to the effect that the settlement was not binding because he had not spoken directly to both parties was irrelevant, as was the finding that a COT3 settlement would “normally” contain other provisions as well, as were the findings in fact about what passed between the Claimant’s solicitor and the employers’ agent subsequently, after the Claimant had changed his mind as to the acceptability of the offer. Appeal upheld and claim dismissed.

ALLMA CONSTRUCTION LTD V BONNER
UKEATS/0060/09/BI

THE HONOURABLE LADY SMITH
	
	[2011] IRLR 204, March 
	
	

	SUMMARY

UNFAIR DISMISSAL

Strike out. Whether claim had reasonable prospects of success. Whether failure to actively pursue a claim. Employment Tribunal failed to have regard to relevant law and reached conclusions both on the issue of reasonable prospects and whether Claimant had failed to actively pursue his claim which were manifestly not open to it.

Amendment. Circumstances in which it was appropriate to allow amendment of Notice of Appeal which had been drafted by the Claimant, by means of substitution of grounds drafted by counsel instructed under ELAAS scheme. Factors to be taken into account.
BALLS V DOWNHAM MARKET HIGH SCHOOL & COLLEGE
UKEAT/0343/10/DM

THE HONOURABLE LADY SMITH

(SITTING ALONE)

“the tribunal must first consider whether, on a careful consideration of all the available material, it can properly conclude that the claim has no reasonable prospects of success. I stress the word 'no' because it shows that the test is not whether the claimant's claim is likely to fail nor is it a matter of asking whether it is possible that his claim will fail. Nor is it a test which can be satisfied by considering what is put forward by the respondent either in the ET3 or in submissions and deciding whether their written or oral assertions regarding disputed matters are likely to be established as facts. It is, in short, a high test. There must be no reasonable prospects.”
	
	[2011] IRLR 217,

March 
	
	

	SUMMARY

PRACTICE AND PROCEDURE - Admissibility of evidence
PRACTICE AND PROCEDURE - Case management
Respondent in substantial discrimination claim seeking directions at a case management discussion (a) that evidence which the Claimant sought to call avowedly by way of “background” be excluded as inadmissible because it was of no real relevance and (b) that only sample claims be proceeded with at the forthcoming hearing – Judge declines to make either direction, stating as regards (a) that on the authorities he had no power to do so

As regards (a), held that the Judge had been wrong to hold that he had no such power and that in the circumstances the evidence in question should be excluded – Discussion of applicable principles

As regards (b), appeal not pursued, but some guidance given as to when proceeding by way of sample claims might be appropriate

HSBC ASIA HOLDINGS BV V GILLESPIE
UKEAT/0417/10/DA

UNDERHILL P
	
	[2011] IRLR 209, March 
	[2011] ICR 192
	

	Exception to the without prejudice rule as an aid to construction of a settlement agreement.

OCEANBULK SHIPPING AND TRADING SA v TMT ASIA LIMITED & ORS
SUPREME COURT

[2010] UKSC 44 ([2009] 1 WLR 2416, [2009] 2 All ER (Comm) 1021, [2009] EWHC 1946 (Comm), [2010] CP Rep 4
	
	
	
	IDS Brief 920, March 2011

	SUMMARY

PRACTICE AND PROCEDURE – Costs
Discrimination claim withdrawn – Judge awards Rs 100% of their costs, not on the basis that the claim had been misconceived or unreasonably pursued from the start but because he held that C had lied in two specific respects in the course of the introductory processes prior to the withdrawal

Held, allowing the appeal, that in the absence of any reasons to suppose that the lies in question either caused any loss or demonstrated that the claim was misconceived no award was justified - McPherson v BNP Paribas discussed
MRS ANNA POORNAMMA YERRAKALVA v BARNSLEY METROPOLITAN BOROUGH COUNCIL & Anor
UKEAT/0231/10/RN

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)
	
	
	
	IDS Brief 920, March 2011

	PRACTICE AND PROCEDURE

Application/claim

Amendment

RACE DISCRIMINATION – Continuing act

Whether necessary to plead a continuing act in form ET1 where Respondent raises a limitation point in form ET3, later dealt with as a preliminary issue at PHR, and argues no continuing act.

Employment Tribunal finding that it was, and refusal to allow Claimant to amend reversed. Continuing act issue to be determined at full Employment Tribunal hearing after evidence heard (that evidence being necessary to determine constructive dismissal issue at full hearing).

KHETAB V AGA MEDICAL LTD & ORS 
UKEAT/0313/10/RN

HIS HONOUR JUDGE PETER CLARK

(SITTING ALONE)
	
	
	
	IDS Brief 922, April 2011

	SUMMARY

JURISDICTIONAL POINTS – Working outside the jurisdiction

Claimant employed by a Hong Kong company - Seconded from Hong Kong to work in London for associated company – Claims for unfair dismissal, discrimination on the grounds of race and/or religious belief, and unlawful deduction of wages – Tribunal holds that it has no jurisdiction by reason of reg. 19 (1) of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2004 because the employer did not carry on business in England or Wales and the acts complained of took place overseas

Held, allowing the appeal, that it was necessary to give an extended meaning to the phrase “carry on business” in order to avoid a result in which the Tribunal under its Regulations was unable to determine claims in respect of which the primary legislation had conferred jurisdiction on it: and that on that basis the employer carried on business in England by seconding the Claimant to work in London.

Appeal against refusal of leave to amend to include “whistleblower” claims dismissed

PERVEZ V MACQUARIE BANK LTD (LONDON BRANCH)
UKEAT/0246/10/CEA

THE HONOURABLE MR. JUSTICE UNDERHILL (PRESIDENT)

(sitting alone)
	
	[2011] IRLR 284,

April
	[2011] I.C.R. 266
	Brief 923, April 2011

	SUMMARY

PRACTICE AND PROCEDURE – Procedural irregularity

Tribunal entitled to take Claimant’s witness statement as read, notwithstanding that two of the Respondent’s witnesses had been permitted to read their statements out loud, in circumstances where the Judge had explained that course to the Claimant and obtained her consent.

Observations on when witnesses statements need and need not be read aloud.
MEHTA V CHILD SUPPORT AGENCY
UKEAT/0127/10/CEA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MR D BLEIMAN

MR I EZEKIEL
	
	[2011] IRLR 305
	
	Brief 918, February 2011

	A provision in a law firm's partnership agreement for binding arbitration of disputes is in breach of section 203 ERA 1996 and unenforceable.
CLYDE & CO LLP V VAN WINKELHOF
[2011] EWHC 668 (QB)

THE HONOURABLE MRS JUSTICE SLADE DBE
	
	[2011] IRLR 467
	
	

	SUMMARY

PRACTICE AND PROCEDURE

Withdrawal

Costs

Whether it was open to Employment Tribunal to dismiss Claimant’s claims on withdrawal under ET rule 28. It was not on facts found. Observations on the application of r27(5) where Claimant abandoned the hearing. Appeal against withdrawal judgment allowed, together with consequential costs order. The claimant's expression of an intention to appeal was inconsistent with the withdrawal of his claims, since his perception was that the tribunal had rejected his application for a postponement of the hearing the following day and that was a decision capable of being appealed.

SMITH V GREENWICH LONDON BOROUGH COUNCIL AND OTHERS
UKEAT/0113/10/JOJ

HIS HONOUR JUDGE PETER CLARK

PROFESSOR S R CORBY

MR T MOTTURE
	
	
	[2011] I.C.R. 277
	

	SUMMARY

PRACTICE AND PROCEDURE – Time for appealing

No exceptional reasons were given by an Appellant for his late submission of a fresh Notice of Appeal under rule 3(8). He failed properly to prioritise this with his other affairs relating to the United Nations and his law degree. Although the Respondent conceded the Registrar erred in law, her decision not to allow the Notice of Appeal out of time was correct.
ZINDA V GOVERNING BODY OF BARN HILL COMMUNITY HIGH
UKEATPA/1146/09/LA

HIS HONOUR JUDGE McMULLEN QC

(AS IN CHAMBERS)
	
	
	[2011] I.C.R. 174
	

	Sex discrimination and unfair dismissal claim should not have been struck out on basis no reasonable prospect of success.

A v B
[2010] EWCA Civ 1378

CA

LORD JUSTICE LONGMORE
and
LORD JUSTICE LLOYD
	April - May 2011
	
	
	IDS Brief 922, April 2011

	SUMMARY

PRACTICE AND PROCEDURE - Amendment

Although the requirements for what is to be included in a claim form ET1 may be minimalist, there is still a minimum requirement to say what the case is. There must be some specific allegation of a claim within the jurisdiction of the Employment Tribunal or a reference to facts from which the nature of the claim can be reasonably and objectively discerned. In the present case the ET1 failed to identify a claim for Equal Pay.

BADRA v GARDINER AND THEOBALD
UKEAT/0191/10/SM

HIS HONOUR JUDGE SEROTA QC

(SITTING ALONE)
	
	
	
	

	SUMMARY

PRACTICE AND PROCEDURE

Postponement or stay

Striking-out/dismissal

Employment Tribunal wrong to refuse postponement application on medical grounds and further wrong to strike out the claims brought by the Claimant under ET rule 18(7)(c) on the basis of his failure to provide a witness statement when he had done so in compliance with the most recent ET Order (Blockbuster v James [2006] IRLR 630).

MR G CHANG‑TAVE v HAYDON SCHOOL
UKEAT/0153/10/CEA

HIS HONOUR JUDGE PETER CLARK

MR D G SMITH

MS B SWITZER
	
	
	
	

	SUMMARY
JURISDICTIONAL POINTS – Extension of time: reasonably practicable
Judge held that it was not reasonably practicable for Claimant to present unfair dismissal claim because he was awaiting the outcome of an internal appeal – Decision upheld – Bodha v Hampshire AHA and Palmer v Southend-on-Sea Borough Council distinguished on the basis that those were cases when the applicant was, or should have been, aware of the limits and delayed claiming nevertheless, whereas in this case he was (reasonably) ignorant of them.

JOHN LEWIS PARTNERSHIP v MR A P CHARMAN
UKEAT/0079/11/ZT

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT
	April - May 2011 
	
	
	IDS Brief 931, August 2011

	SUMMARY
SEX DISCRIMINATION
PRACTICE AND PROCEDURE – Compromise
Compromise agreements. Whether compliance with section 77(4B) of the Sex Discrimination Act 1975. Equal pay Claimants. No prior claims presented to Employment Tribunal. Whether the compromise agreements related to “particular complaints”? Whether the Claimants “received advice” from an “independent adviser”? Whether their solicitors were “acting in the matter for the Respondent”? A local authority, in anticipation of having to face thousands of equal pay claims, met with unions and agreed settlement proposals then contacted various large firms of solicitors who agreed to act for individual employees. The employees were invited to meetings at which, as a group, they received a PowerPoint presentation from one of the solicitors and thereafter had individual meetings with solicitors during which compromise agreements were signed. On appeal, Tribunal’s judgment that the compromise agreements met the statutory requirements and were valid, upheld.

MS LINDA McWILLIAM & OTHERS v GLASGOW CITY COUNCIL
UKEATS/0036/10/BI

THE HONOURABLE LADY SMITH
	April - May 2011 
	[2011] IRLR 568, July 
	
	Brief 925, May 2011

	SUMMARY
PRACTICE AND PROCEDURE – Wasted costs
Judge made wasted costs order in respect of a CMD which she believed had been abortive because the Appellant solicitors had not properly prepared their case – Order upheld – Observations on desirability of tribunals expressly referring to the relevant principles in their reasons

WILSONS SOLICITORS (IN A MATTER OF WASTED COSTS) APPELLANT v (1) CRAIG AND SYBIL JOHNSON & ORS
UKEAT/0515/10/DA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

SIR ALISTAIR GRAHAM KBE

MR. P. SMITH
	April - May 2011 
	
	
	

	SUMMARY
PRACTICE AND PROCEDURE – Appellate jurisdiction/reasons/Burns-Barke
CONTRACT OF EMPLOYMENT – Whether established
The Tribunal’s reasons for concluding that the dismissal of the Claimant was not unfair did not adequately address the issues which were raised before it; they did not comply with rule 30(1)(e) of the Employment Tribunal Rules or the test laid down in Meek.

There was an issue before the Tribunal as to which company within a group was the Claimant’s employer. The Tribunal did not resolve this issue. It was not sufficient to say that all the named companies within the group should be jointly and severally liable for the judgment; there was no basis for supposing that all the named companies jointly employed the Claimant.

MRS K WILLIAMS v (1) GUARDIAN CARE HOMES LTD & ORS
UKEAT/0551/10/JOJ

HIS HONOUR JUDGE RICHARDSON
MR P GAMMON MBE
MS G MILLS CBE
	April - May 2011 
	
	
	

	SUMMARY
JURISDICTIONAL POINTS – Extension of time: reasonably practicable
Question whether the period between the Appellant learning of a possible blacklisting claim under s. 137 of TULR(C)A and bringing proceedings was reasonable within the meaning of s.139 (1) (identically worded to s. 111 (2) of 1996 Act) – Judge failed to take into account part of the evidence – Remitted – Issue as to whether the “Dedman principle” applied equally to the question whether the period between discovery of the cause of action and the presentation of the claim was “reasonable” - Held that in considering the question whether the period was reasonable the fact that any unreasonable delay was the fault of the Claimant’s advisers could not assist the Claimant.

MR J J CULLINANE v BALFOUR BEATTY ENGINEERING SERVICES LTD
UKEAT/0537/10/DA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)
	April - May 2011 
	
	
	

	SUMMARY

PRACTICE AND PROCEDURE

Case management

Postponement or stay

The Employment Judge erred in deciding not to stay Employment Tribunal proceedings, and to allow them to run concurrently over similar territory with High Court proceedings. By consent, the decision would be made by the EAT and not remitted.

MINDIMAXNOX LLP v MR T M GOVER & ANOR
UKEAT/0225/10/DA
HIS HONOUR JUDGE McMULLEN QC

(SITTING ALONE)
	April - May 2011 01
	
	
	IDS Brief 926, June 2011

	SUMMARY

PRACTICE AND PROCEDURE

Review

New evidence on appeal
Admission of fresh evidence – failure to disclose document of relevance and significance in a race discrimination claim – whether to stay pending review or determine the application and deal with the appeal – consideration of Adegbuji v Meteor Parking [2010] UKEAT/1570/09 – whether in the light of fresh evidence hearing below was fair – whether review could cure unfairness. Appeal allowed and case remitted for a fresh hearing before a different Tribunal.

MR N ASLAM v BARCLAYS CAPITAL SERVICES & OTHERS
UKEAT/0405/10/ZT

HIS HONOUR JUDGE RICHARDSON

MR R LYONS

MR B M WARMAN
	
	
	
	IDS Brief 927, June 2011

	SUMMARY

VICTIMISATION DISCRIMINATION

Claimant sought to bring victimisation proceedings based on statements in witness statements served in prior discrimination claim (subsequently dismissed on jurisdictional grounds) – Judge struck claim out on the basis that the statements attracted judicial proceedings immunity (Health v Commissioner of Metropolitan Police) – Appeal on basis that the immunity does not apply to victimisation claims

Appeal dismissed – Ratio in Heath applies to all kinds of discrimination by way of victimisation – In so far as EAT suggested otherwise in Zaiwalla, it was wrong – No inconsistency with the jurisdiction to award aggravated damages in respect of conduct in the course of proceedings.

DR J S PARMAR v EAST LEICESTER MEDICAL PRACTICE
UKEAT/0490/10/JOJ

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

(SITTING ALONE)
	April - May 2011 
	
	
	IDS Brief 927, June 2011

	SUMMARY

PRACTICE AND PROCEDURE – Costs

Tribunal wrong to make a wasted costs order because it did not properly address the Appellant’s case that he was not acting in pursuit of profit within the meaning of rule 48 (4); and on evidence heard by the EAT he in fact was not so acting – Observations on the question of the stage at which wasted costs applications should be heard

MR. P JACKSON v CAMBRIDGESHIRE COUNTY COUNCIL & Ors
UKEAT/0402/09/JOJ

THE HONOURABLE MR. JUSTICE UNDERHILL (PRESIDENT)

LADY DRAKE CBE

MR M WORTHINGTON
	April - May 2011
	
	[2011] IRLR  1009, Dec
	IDS Brief 935,
October

	SUMMARY

PRACTICE AND PROCEDURE – Striking-out/dismissal

In April 2009, the Claimant, who was then 77 years of age, was employed by the Respondent, when he was laid off without pay.  While still being employed by the Respondent he submitted an ET1 alleging he had been laid off.

By a judgment of Employment Judge Salter (“the first judgment”), it was held that the Claimant was not entitled to redundancy pay.  The Claimant was dismissed because of retirement with effect from 31 July 2009.

He then submitted a new ET1 claiming, among other things, four different types of unfair dismissal, notice pay in breach of contract and a guarantee payment.

The Respondent applies to have the claims struck out as being res judicata by reason of the first judgment on alternatively as an abuse in the Henderson v Henderson sense.  The application was granted save in respect of the guarantee payment.  The Claimant appealed and the Respondent cross-appealed in respect of the guarantee payment.

Held – 

1. 
Appeal allowed as:

Res judicata did not apply as although the first Tribunal held that the Claimant was not dismissed by reason of redundancy, this did not create an estoppel as (i) this finding was not necessary for the decision as the claim was layoff (Arnold v National Westminster Bank [1991] 2 AC 93, 105 applied; and (ii) In any event, the first Tribunal did not have jurisdiction to deal with a redundancy as it was premature (Watts v Rubery Owen [1997] 2 All ER 1, applied);

This was not a case of abuse as there was no oppressive conduct and this was not a case of the Claimant abusing the court process (Johnson v Gore-Wood [2002] 2 AC 1, 31 applied).

2.
The cross-appeal was dismissed as the Employment Judge was entitled to conclude that it was not an abuse in the Henderson v Henderson sense to pursue this claim in the second action.

MR P J FOSTER v BON GROUNDWORK LTD
UKEAT/0382/10/SM

THE HONOURABLE MR JUSTICE SILBER (Sitting alone)
	
	[2011] IRLR 645, August
	[2011] ICR 1122
	

	The Claimant brought proceedings against the First Respondents under the Sex Discrimination Act 1975, partly arising out of alleged harassment by the Appellant, a former colleague.  She advanced no claim against the Appellant and made it clear that she had no wish to do so; but the First Respondents applied, some time after the start of the proceedings, to have him joined.  The Employment Judge acceded to that application, relying on rules 10 (2) (k) and/or 10 (2) (r) of the Employment Tribunal Rules of Procedure.

 HELD, allowing the Appellant’s appeal, that in the absence of any claim by the Claimant the only basis on which the Appellant could properly have been joined would have been that the First Respondents were making a contribution claim against him pursuant to the Civil Liability (Contribution) Act 1978 (though it was debatable whether such a claim in fact lay or, if so, whether the Tribunal had jurisdiction to entertain it); but that since no such claim had been advanced in the Tribunal, no ground for his joinder had been shown.

 Discussion of scope of rules 10 (2) (k) and 10 (2) (r).

MR D BERESFORD v 1) SOVEREIGN HOUSE ESTATES
2) MRS S HUMPHRIES

UKEAT/0405/11/SM
THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)
(SITTING ALONE)
	
	
	
	

	SUMMARY
PRACTICE AND PROCEDURE – Costs

Wasted costs - Claim brought under contingency fee arrangements under which solicitors would not represent client at hearing but would require to be put in funds to instruct counsel – Claimant unable and unwilling, as should have been apparent if he had been properly advised, to engage counsel if claim did not settle before hearing – Employers refuse to contemplate settlement – Judge finds, after hearing evidence from both Claimant and solicitor, both of whom are cross-examined, that solicitors (a) failed to advise Claimant timeously that there was no prospect of settlement and (b) when, later, Claimant himself gave instructions to withdraw failed to implement those instructions until they were repeated a few days before the hearing – On that basis ordered to pay employers’ wasted costs as from the date at which the Claimant would, if timeously advised, have withdrawn – Judge refused to allow solicitors to produce their file for the first time at the hearing for the purpose of demonstrating that Claimant had in fact been properly advised

Held, dismissing appeal:

(1)
Judge entitled to refuse to allow solicitors to produce their file for the first time at the hearing

(2)
Judge not wrong to allow employers to make submissions and to cross-examine – Observations of Elias J. in Ratcliffe Duce and Gammer v Binns doubted

(3)
Judge did not misdirect himself as to the applicable principles, notwithstanding not having been referred to the relevant authorities

Observations on areas of difficulty in dealing with applications for wasted costs

GODFREY MORGAN SOLICITORS LTD v COBALT SYSTEMS LTD
UKEAT/0608/10/LA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

SITTING ALONE
	
	
	
	

	The Claimant was convicted of offences relating to companies in Jersey of which he was a director and shareholder. The institute preferred a complaint against the claimant, alleging that he had committed an act likely to bring discredit on himself, the institute or the profession of accountancy contrary to the byelaws.  The complaint was dismissed by a disciplinary committee on the ground that the offence of which the claimant had been convicted did not correspond to one which was indictable in England and Wales and, therefore, could not, under byelaw 7(1), be conclusive evidence of the commission by him of an act within byelaw 4(1)(a). A second complaint, alleging that the claimant had committed an act contrary to byelaw 4(1)(a), in that he had attempted to remove from Jersey accounts book and records in contravention of the commission's direction.  It was held that there was no reason why cause of action estoppel should not apply to successive sets of proceedings before it disciplinary committee; that all the constituent elements of cause of action estoppel were established on the facts, in particular that the two complaints were the same and that the dismissal of the first complaint was a final determination on the merits; and that, accordingly, the dismissal of the first complaint was an absolute bar to proceeding with the second complaint.
Regina (Coke-Wallis) v Institute of Chartered Accountants in England and Wales
[2011] UKSC 1
Lord Phillips, President, Lord Rodger, Lord Collins, Lord Clarke, Lord Dyson
	
	
	[2011] ICR 224
	

	SUMMARY
PRACTICE AND PROCEDURE – Striking-out/dismissal 

The Respondent brought unfair dismissal proceedings.  The Appellant failed to serve a Response.  A default judgement was entered and the Appellant applied to set it aside by a letter of 18 January 2010 in which it was said that “it would be justifiable on the grounds of reason and justice to… accept the [Appellant’s] response”.

The Employment Judge found (a) that the letter did not contain a request for an extension as required by rule 33(2) of the Employment Tribunal Rules Procedure 2004; and (b) the application to set aside the default judgment should be refused.

Held (Allowing the appeal):

1. The letter of 18 January 2011 contained an implied request for an extension of time for serving the Response;

2.  An implied request would suffice and would comply with rule 33(2) of the Employment Tribunal Rules Procedure 2004;

3. The appropriate principles for considering whether the default judgment should be set aside are not merely those set out in rule 33(5) and (6) of the Employment Tribunal Rules Procedure 2004 but also those set out in Kwik Save Stores Ltd v Swain [1997] ICR 49, 54-55; and

4. The application of those principles meant that the default judgment should be set aside.
BOURNEMOUTH BOROUGH COUNCIL v LEADBEATER
UKEAT/0010/11/SM
THE HONOURABLE MR JUSTICE SILBER

(SITTING ALONE)
	
	
	
	IDS Brief 935, Oct 2011

	SUMMARY
PRACTICE AND PROCEDURE
Preliminary issues
Case management
 Whether issue as to whether certain communications between the parties are covered by without prejudice legal privilege, to be heard at a PHR, ought to be heard in private under ET Rule 16(1)(b).  Employment Judge ruling that it should be in public reversed.

EVERSHEDS LLP v  MR C GRAY 
UKEAT/0585/11/CEA

HIS HONOUR JUDGE PETER CLARK
(SITTING ALONE)
	
	
	
	

	SUMMARY
Whether Notice of Appeal out of time
Extension of time
 Notice of Appeal sent by Appellant’s representatives to an e-mail address of the EAT and that e-mail address had “successful delivery” of the e-mail from the Appellant’s representatives.  It matters not whether the e-mail from the Appellant’s representatives appeared in any “In-box” in the EAT’s system; what matters is whether the e-mail “hit” the EAT’s server.  Yellow Pages Sales Ltd v Davie UKEATS/0017/11/BI applied.  Accordingly Notice of Appeal in respect of Decision 1 of the Employment Tribunal in time.  

 Decision 1 of ET contained a clerical error as to date on which the Reasons were sent to the parties.  ET issued Decision 2 which contained the judgment and reasons of the Tribunal in their entirety; signed and dated afresh by the Employment Judge and the clerk.  Decision 2 is not a correction to Decision 1 in the form required by rule 37(1) of the Employment Appeal Tribunal Rules 1993.  It is an entirely fresh judgment.  Time for appeal runs from the date on which Decision 2 sent to the parties.  Aziz-Mir v Sainsbury’s Supermarket plc UKEAT PA/0537/06 applied.  A Certificate of Correction sent subsequently cannot have the effect of correcting Decision 1.  

 If Notice of Appeal out of time, time should be extended in the exceptional circumstances of the case.  Muschett v Hounslow LBC [2009] ICR 424 applied.  Appellant not at fault.  Whether or not the receipt was from the EAT, the Appellant’s legal advisers were entitled to assume that the Notice of Appeal had been properly served on the EAT.

MR SURESH PATEL v SOUTH TYNESIDE COUNCIL & ORS
UKEATPA/0917/11/ZT

THE HONOURABLE MR JUSTICE SUPPERSTONE
(SITTING ALONE)
	
	
	
	

	SUMMARY
PRACTICE AND PROCEDURE – Restricted reporting/permanent anonymity order

Claims of sex discrimination and unfair dismissal by a care assistant at a further education college with residential facilities for severely disabled students – Judge makes both a restricted reporting order under rule 50 of the Employment Tribunal Rules of Procedure and a “permanent anonymity order” under rule 49 in order to prevent publication of intimate details of facilities provided to disabled students under the College’s Relationships and Sexuality Policy – Order under rule 49 anonymises not only individual students named in the case but also the parties - Claimant appeals against the permanent anonymity order

Held, dismissing the appeal:

(1)
The Judge was wrong to make an order under rule 49, since the case did not involve allegations of the commission of a sexual offence.  But:

(2)
Notwithstanding the importance of open justice, a permanent anonymity order was in the particular circumstances of the case appropriate under the wider powers recognised in A v B [2010] ICR 849, in order to protect the article 8 rights of the group of students and staff affected by the relevant aspects of the Policy 

Discussion of relationship of rules 49 and 50 and the wider jurisdiction recognised in A v B and X v Commissioner of Police of the Metropolis [2003] ICR 1031

F v G
UKEAT/0042/11/DA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

(SITTING ALONE) 
	
	
	
	IDS Brief 938, Dec 2011

	SUMMARY

PRACTICE AND PROCEDURE

Postponement or stay

Case management

The Claimant issued a claim.  Then a CPR pre-action protocol letter and draft P/C requiring the Respondent’s response.  The Respondent sought a stay in the Employment Tribunal.  The Claimant consented then sought its reinstatement.  The Employment Judge granted that, as the High Court proceedings had not been issued.  Another Employment Judge did the same.  He erred in not correctly applying Mindimaxnox to the facts.  This was a case which should be stayed until any HC claim is resolved.  Mindimaxnox principles applied even though no HC claim has been issued.  The sole reason for the Claimant resisting a stay was that he could only fund the HC claim out of any Employment Tribunal award.  By consent the EAT exercised the Employment Judge’s discretion. Stay restored. 

PAYMENTSHIELD GROUP HOLDINGS LTD v MR A HALSTEAD
UKEAT/0470/11/DM

HIS HONOUR JUDGE McMULLEN QC

(SITTING ALONE)
	
	
	
	Brief 941, January 2012

	SUMMARY

PRACTICE AND PROCEDURE – Amendment
Decision on hearing under rule 3 (10) – Observations on approach to grant of leave to amend Notice of Appeal at hearings under that rule.

MRS S B READMAN v DEVON PRIMARY CARE TRUST
UKEAT/0116/11/ZT

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

(SITTING ALONE)
	
	
	
	

	The employment tribunal's costs order under rule 40 was restored, but varied so as to provide that the claimant was ordered to pay to the council 50%, instead of 100%, of the costs reasonably and necessarily incurred. The vital point in exercising the discretion to order costs is to look at the whole picture of what happened in the case and to ask whether there was unreasonable conduct by the claimant in bringing and conducting the case and, in doing so, to identify the conduct, what was unreasonable about it and what effects it had. The claimant's conduct and its effect on the costs should not be considered in isolation from the rest of the case. In the present case, the tribunal had been entitled to proceed on the basis that the claimant's conduct of the proceedings was unreasonable and that it had jurisdiction under rule 40 to make an order for costs against her. The conduct of the council in questioning the claimant's credibility as a witness and incurring costs in doing so had been reasonable. There was solid evidence to support the tribunal's findings of the claimant's untruthfulness at the pre-hearing review on matters material to her claim. The real question was whether there was an error of law in the tribunal exercising its discretion to order the claimant to pay as much as 100% of those costs. While the tribunal had had jurisdiction to make a costs order, it had erred in law in the exercise of its discretion, as it had not taken into account the criticisms of the council's litigation conduct.
BARNSLEY METROPOLITAN BOROUGH COUNCIL  v YERRAKALVA
[2011] EWCA Civ 1255

LORD JUSTICE MUMMERY
LORD JUSTICE PATTEN
and
SIR HENRY BROOKE
	
	[2012] IRLR 78, January
	
	Brief 941 
Jan 2012

	SUMMARY
PRACTICE AND PROCEDURE – Striking-out/dismissal
 Employment Tribunal to take the same approach where considering making a deposit order as it does when considering striking out a claim.  Where there were underlying disputes of fact, the Employment Tribunal Judge erred in relying solely on the contents of contemporaneous correspondence which were inconsistent with the Claimant’s version of events as sufficient to conclude that there was no reasonable prospect of success in making a discrimination claim.
MR R SHARMA v NEW COLLEGE NOTTINGHAM  
UKEAT/0287/11/LA

THE HONOURABLE MR JUSTICE WILKIE
(SITTING ALONE)
	
	
	
	

	REDUNDANCY 

	SUMMARY
REDUNDANCY: Collective consultation and information / Protective award
An Employment Tribunal held that the USA was in breach of Section 188 of the Trade Union and Labour Relations (Consolidation) Act 1992 by failing to consult representatives of civilian employees at a US Army Base about the reasons for its closure and by failing to start consultation in time. It made a 30 day protective award. The ET did not err in failing to construe TULR(C)A Section 188 in such a way as to impose no obligation on the US to consult employee representatives about the reason for the closure of the Base. Once the US had waived sovereign immunity from suit and submitted to the jurisdiction of the ET there was no warrant for giving a special construction to Section 188 because the closure of the Base was jus imperii. Since UK Coal, where the closure of a workplace would inevitably lead to the redundancy of those working there, Section 188 imposed an obligation to consult over the reason for the closure. The ET did not err in making a 30 day protective award. The claim was brought by Mrs Nolan as a member of the executive of the employee representative body, the LNEC. The case is remitted to the ET for determination of the issue of whether she was elected to the LNEC ‘otherwise than for the purposes’ of Section 188 and so had standing to bring a claim under Section 189 for a protective award.

UNITED STATES OF AMERICA V NOLAN
UKEAT/0328/08/CEA

SLADE J, MRS CHAPMAN MR NORMAN
	
	[2011] IRLR 40

January
	
	

	SUMMARY

UNFAIR DISMISSAL – Reasonableness of dismissal
Tribunal correct in finding that the employers failed to consult properly on the size of the pool, but were in error in finding that the pool had to be two. The Tribunal held that the employee should have been consulted over the size of the pool.

FULCRUM PHARMA (EUROPE) LTD v MRS S BONASSERA
UKEAT/0198/10/DM

MRS M V McARTHUR FCIPD

MR H SINGH
	
	
	
	IDS Brief 918, February 2011

	Fixed term contracts and consultation

SUMMARY

REDUNDANCY

Collective consultation and information - obligation on employers to set up meetings with a view to reaching agreement.

Protective award - reasons to award less than the maximum amount.

LANCASTER UNIVERSITY V UNIVERSITY AND COLLEGE UNION
UKEAT/0278/10/JOJ

HHJ ANSELL, MS J L P DRAKE CBE, MRS D M PALMER
	
	[2001] IRLR 4

January
	
	

	SUMMARY

CONTRACT OF EMPLOYMENT – Implied term/variation/construction of term

Whether variation of contractual terms to permit lay-off without pay other than statutory guaranteed pay. Consideration of EAT decisions in Jones [1981] IRLR 477 and Solectron [2004] IRLR 4.

Held: No agreed variation. Appeal by Claimant allowed. Declaration made as to unauthorised deductions from wages. “an employer's assessment of which candidate will best perform in a new role is likely to involve a substantial element of judgement.” In particular, the employer is not bound to adhere to the job description or person specification “slavishly or precisely”.
MORGAN V WELSH RUGBY UNION
UKEAT/0159/10/SM

HIS HONOUR JUDGE PETER CLARK

(SITTING ALONE)
	
	[2011] IRLR 376, May 
	
	Brief 923, April 2011

	SUMMARY

UNFAIR DISMISSAL – Reasonableness of dismissal

REDUNDANCY - Fairness

Unfair dismissal – selection criteria for redundancy – whether criteria fair and whether employer applied those criteria fairly.

Mrs Watkins was selected for redundancy notwithstanding that she scored higher than the firm's receptionist.

“First, so subjective a criterion, namely the overall requirements of the business, might well be said not to satisfy the requirement for selection criteria to be sufficiently objective so as to eliminate, if at all possible, decisions being made on a basis which cannot withstand close scrutiny. Secondly, the requirements of the business could be said to be no more than a statement of the obvious – a statement that the objective of any redundancy exercise is to retain those employees who are best equipped to enable the company, whether a small or large one, to trade profitably in the future. Thirdly and perhaps most importantly of all, if the overall requirements of the business are to be taken into account in deciding whether members of staff should be made redundant, it could be said that that is a factor which should have been reflected in the selection criteria themselves which were to apply to all members of the workforce, and on which all members of the workforce should have been scored.”
WATKINS V CROUCH T/A TEMPLE BIRD SOLICITORS
UKEAT/0145/10/ZT

THE HONOURABLE MR JUSTICE KEITH

MR M CLANCY

MRS D PALMER
	
	[2011] IRLR 382, May
	
	

	SUMMARY

REDUNDANCY - Fairness

Fair consultation during redundancy also involves giving an employee an explanation for why he has been marked down in a scoring exercise.

PINEWOOD REPRO LTD T/A COUNTY PRINT V PAGE
UKEAT/0028/10/SM

HIS HONOUR JUDGE ANSELL

MR K EDMONDSON JP

MR S YEBOAH
	
	
	[2011] I.C.R. 508
	Brief 914,

December 2010

	SUMMARY
UNFAIR DISMISSAL – Reasonableness of dismissal
The Employment Tribunal had correctly directed itself and was entitled to find on the facts that a dismissal for redundancy was fair; that the selection process was fair and applied reasonably. It was not appropriate for an Employment Tribunal to scrutinise the marking in redundancy selections in the absence of obvious mistake or absence of good faith.

MR P DABSON v DAVID COVER & SONS LTD
UKEAT/0374/10/SM

HIS HONOUR JUDGE SEROTA QC
MR M CLANCY
MR P GAMMON MBE
	April - May 2011 
	
	
	

	Entitlement to an enhanced redundancy payment.  Refusal to sign a compromise agreement where custom and practice was that payment only made if compromise agreement signed.
GEOFFREY GARRATT v MIRROR GROUP NEWSPAPERS LIMITED 


[2011] EWCA Civ 425

LORD JUSTICE WARD
LORD JUSTICE LEVESON
and
LORD JUSTICE PITCHFORD
	
	[2011] IRLR 591, July 
	[2011] ICR 880
	IDS Brief 937, Nov 2011

	SUMMARY

REDUNDANCY

Collective consultation and information

Protective award

Where an individual claimant seeks a protective award under s188-189 TULRCA the Employment Tribunal only has jurisdiction to make an award in his favour and cannot make an award that benefits other redundant employees.

INDEPENDENT INSURANCE CO LTD  (IN PROVISIONAL LIQUIDATION) v (1) MR J ASPINALL  (2) MRS T O’CALLAGHAN
UKEAT/0051/11/CEA
HIS HONOUR JUDGE SEROTA QC

MR D BLEIMAN

MR J R RIVERS CBE
	
	[2011] IRLR 716, Sept
	
	Brief 942, February 2012

	SUMMARY
REDUNDANCY – Fairness
Redundancy dismissal.  Failure to consult but meetings with employee subsequent to decision to dismiss.  Decision on appeal taken by same persons as had decided to dismiss, namely all four of the employers’ directors. Tribunal’s finding of unfair dismissal overturned on appeal. Tribunal had carried out an over-minute investigation of the scoring process and substituted their own view of what would have been an appropriate procedure. They had proceeded (erroneously) on the basis that all criteria required to be objective and that two of the criteria were discriminatory (although the Claimant did not claim he had been discriminated against). They found that it was essential that appeals be heard by different persons from those involved in the original decision to dismiss, had made an unexplained finding that the dismissal was substantively unfair as well as procedurally unfair, had failed to explain their decision not to make a Polkey deduction in circumstances where the issue plainly arose, and had failed to consider and find what would have been the outcome had a fair procedure been followed. On appeal, judgment of Employment Tribunal overturned and case remitted to a fresh Tribunal for a rehearing.

CHARLES SCOTT AND PARTNERS CONSULTING ENGINEERS LTD v MR STUART HAMILTON
UKEATS/0072/10/BI
THE HONOURABLE LADY SMITH

MISS S AYRE FIPM FBIM

MR M SMITH OBE JP
	
	
	
	

	SUMMARY

REDUNDANCY – Collective consultation and information

Collective consultation in a redundancy situation.  Meaning of “election” and “elected” in Trade Union & Labour Relations (Consolidation) Act 1992 sections 188 and 188A.  In this case, the number of candidates precisely matched the number of available places for elected employee representatives.  The employer treated them as ‘elected’.  The Employment Tribunal decided that was correct and rejected a claim for a protected award under section 189.  Appeal dismissed.  Despite the absence of a ballot, the representatives were ‘elected’ when they were the only nominees and filled all the available places.  The statute did not require a ballot in an uncontested election.

MR D PHILLIPS v XTERA COMMUNICATIONS LTD
UKEAT/0244/10/DM

MR RECORDER LUBA QC

MR B R GIBBS

MR J MALLENDER
	
	[2011] IRLR 724, Sept
	
	IDS Brief 935, October


	SUMMARY
UNFAIR DISMISSAL – Compensation

DISABILITY DISCRIMINATION – Reasonable adjustments

AGE DISCRIMINATION

The Appellant, a senior art director at a marketing and advertising agency, was aged 50 when he was dismissed for redundancy. The Employment Tribunal did not err in dismissing the Appellant’s claim under the Disability Discrimination Act 1975.  He sought an adjustment by the substitution of some redundancy selection criteria which required communication skills which he contended placed him at a disadvantage as he has a social anxiety disorder with objective criteria such as attendance and length of service. The ET held that the substitution of the three offending criteria with those suggested by the Appellant would have made no difference to his final score. Applying DDA section 18(1)(a) the ET did not err in having regard to the extent to which taking the suggested step would prevent the effect in relation to which the duty is imposed in deciding that the adjustment was not reasonable. Further the ET did not err in holding that replacing all the redundancy selection criteria with objective measures would not be a reasonable adjustment. The ET was entitled to so conclude on the evidence having regard to the creative and senior level of the post held by the Appellant.

The ET was entitled to hold on the evidence that the Appellant’s age discrimination claim was to be dismissed. 

The ET held that the Appellant’s dismissal for redundancy was unfair for failure to consult him. The ET erred in limiting the compensatory award to 4 week’s pay without considering whether the Respondent had made reasonable efforts to identify and offer suitable alternative employment and whether the Appellant would have accepted such employment. Case remitted to the Employment Tribunal for assessment of compensation in the light of evidence on this issue.

MR P LANCASTER v TBWA MANCHESTER
UKEAT/0460/10/DA

THE HONOURABLE MRS JUSTICE SLADE DBE

MR J MALLENDER

MS P TATLOW
	
	
	
	IDS Brief 931, August 2011

	SUMMARY
UNFAIR DISMISSAL

Reasonableness of dismissal

Polkey deduction

The Employment Tribunal were entitled to find that the procedure adopted by the school authorities for selecting two teachers for redundancy was unfair, because they had left an inadequate time for effective consultation, and adopted criteria which unfairly discriminated against the Claimants.  The decision was upheld save that the issue of a Polkey deduction in respect of one of the claimants was remitted to the remedy hearing.

FLINTSHIRE COUNTY COUNCIL v MRS L C MOORE (DECEASED) 
UKEAT/0379/11/DA

LORD JUSTICE CARNWATH

MR T STANWORTH

MR A HARRIS
	
	
	
	

	SUMMARY

REDUNDANCY – Suitable alternative employment

 The employee was dismissed for redundancy, but she did not receive a redundancy payment on the ground that she had unreasonably refused offers of suitable alternative posts.  In determining that one of the posts was suitable for her, the Tribunal was held to have failed to take into account two features of the evidence which were relevant to whether the post was suitable for her. In determining that the employee had unreasonably refused the offer of that post, the Tribunal was held to have substituted its own view about the reasonableness of the reasons for her refusal, rather than considering whether someone in her particular circumstances could reasonably have taken the view of the alternative post which she did. 

MS L BIRD v  
STOKE-ON-TRENT PRIMARY CARE TRUST

UKEAT/0074/11/DM

THE HONOURABLE MR JUSTICE KEITH
MS K BILGAN
MR J MALLENDER
	
	
	
	

	SUMMARY

UNFAIR DISMISSAL

Reasonableness of dismissal

Polkey deduction

 Redundancy dismissal.  Pool of two trainees.  Tribunal erred in failing to recognise that, on their findings in fact, they required to make a Polkey deduction.  Reduction of 35% substituted by EAT.

VENTRAC SHEET METALS LIMITED v MR CRAIG FAIRLEY

UKEATS/0064/10/BI

THE HONOURABLE LADY SMITH

MISS S AYRE FIPM FBIM

MR M SMITH OBE JP
	
	
	
	

	RESTRICTIVE COVENANTS 

	Duty of fidelity “does not as a general rule incorporate an obligation to report to an employer wrongdoing of employees, yet alone conduct falling short of wrongdoing which may nevertheless not be in the best interests of the employer.” An unfair dismissal which is not an unlawful termination does not invalidate a covenant.

LONMAR GLOBAL RISKS LTD V WEST & ORS
[2010] EWHC 2878 (QB),

HICKINBOTHAM J
	
	[2011] IRLR 138, February 
	
	

	Claimant sent emails to her own address for use in litigation of in case regulatory issue arose. Breach of the duty of fidelity.

BRANDEAUX (ADVISERS) UK LTD V CHADWICK
[2010] EWHC 3241 (QB)

MR JUSTICE JACK
	
	[2011] IRLR 224 March 
	
	Brief 923, April 2011

	BGC unlawfully recruited from Tullett. CA rejects the claim that Tullett was in breach of the implied term of trust and confidence. Tullett's conduct was not intended to attack the relationship between Tullett and the brokers, but was intended to strengthen it. BGC Counterclaim rejected on ground that three who decided not to go were entitled to change their mind given BGC’s breaches.
Tullett Prebon plc v BGC Brokers LP
[2011] EWCA Civ 131

LORD JUSTICE MAURICE KAY Vice President of the Court of Appeal, Civil Division
LORD JUSTICE HOOPER
and
LORD JUSTICE TOMLINSON
	
	[2011] IRLR 420, May
	
	Brief 923, April 2011

	Post termination covenants necessary to protect confidential information and customer base. It also ordered that a contact client list may not be used or disclosed but refused to uphold an area covenant or order that details of the new employer’s tenders be disclosed.
LANDMARK BRICKWORK LIMITED v SUTCLIFFE AND ORS
QBD

([2011] EWHC 1239

THE HONOURABLE MRS JUSTICE SLADE DBE
	
	[2011] IRLR 976, Dec
	
	IDS Brief 931, August 2011

	TAX

	A woman may cease to work in conformity with [a] notice” for the purpose of reg. 2(1) even if she has previously ceased to work on some other basis. This allows a woman to claim SMP from a similar date that she can begin statutory maternity leave. According to the Tribunal, “this makes sense … especially given the symmetries between the regimes for SMP and statutory maternity leave.
WADE V NORTH YORKSHIRE POLICE AUTHORITY
UPPER TRIBUNAL TAX AND CHANCERY CHAMBER
MR JUSTICE NEWEY
JUDGE MALCOLM GAMMIE QC
	
	[2011] IRLR 393,

May
	
	

	INCOME TAX – payment received in connection with the termination of a person’s employment – claims by employee of racial discrimination and harassment eventually resulting in termination of the employment – settlement payment by employer – amount of payment attributable to termination of the employment rather than to compensation for non-pecuniary loss for infringement of UK and US anti-discrimination and similar rights – section 401 Income Tax (Earnings and Pensions) Act 2003 – appeal allowed in part. correct approach is to start by identifying the amount which is a payment for termination, leaving the balance as payment for injury to feelings, which is non-taxable, rather than by first identifying the notional compensation for injury to feelings, and treating the remainder as a termination payment.
OTI-OBIHARA V COMMISSIONERS FOR HM REVENUE AND CUSTOMS
First Tier Tribunal
	
	[2011] IRLR 386,

May
	
	

	The claim was for direct sex discrimination, direct race discrimination, victimisation, wrongful dismissal and unlawful deduction from wages, unpaid notice pay and unpaid wages. The agreement was to pay the sum of £53,000 – the employer deducted the tax on the sum above £30,000. No apportionment had been made for injury to feelings. There is no implied obligation on an employer to apportion a settlement between taxable and non taxable elements.

NORMAN v YELLOW PAGES SALES LTD
[2010] EWCA Civ 1395

LORD JUSTICE PILL
LORD JUSTICE LONGMORE
and
LORD JUSTICE JACOB
	April - May 2011 
	
	
	Brief 926, June 2011

	TRADE UNION ACTIVITIES

	SUMMARY
TRADE UNION MEMBERSHIP
JURISDICTIONAL POINTS – Extension of time: reasonably practicable
Time Limits.  Construction Industry blacklisting complaint.  TULRA s.139. Whether or not Claimant had presented complaint within a reasonable time once he was aware of relevant facts. On appeal, Tribunal’s finding that he had failed to do so upheld.

MR H NOLAN v BALFOUR BEATTY ENGINEERING SERVICES 
UKEAT/0109/11/SM

THE HONOURABLE LADY SMITH
(SITTING ALONE)
	
	
	
	

	TRANSFER OF UNDERTAKINGS 


	The Directive applies where an employee is employed by a service company within a corporate group but permanently assigned to another company within the group which is then transferred.
ALBRON CATERING BV V FNV BONDGENOTEN
ECJ

In the event of a transfer within the meaning of Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States relating to the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses, of an undertaking belonging to a group to an undertaking outside that group, it is also possible to regard as a ‘transferor’, within the meaning of Article 2(1)(a) of that directive, the group company to which the employees were assigned on a permanent basis without however being linked to the latter by a contract of employment, even though there exists within that group an undertaking with which the employees concerned were linked by such a contract of employment. 
	
	[2011] IRLR 76

January
	[2011] ICR 373
	

	An employer’s assurance to an employee that he would be no worse off after a transfer when his occupational pension benefits were transferred from a final salary to a money purchase scheme was contractually binding.

ROBERT WHITNEY v MONSTER WORLDWIDE LTD
[2010] EWCA Civ 1312

THE RIGHT HONOURABLE LORD JUSTICE LONGMORE
THE RIGHT HONOURABLE LORD JUSTICE JACOB
and
THE HONOURABLE MR JUSTICE KITCHIN
	April - May 2011 
	
	
	IDS Brief  February 2011

	SUMMARY

TRANSFER OF UNDERTAKINGS – Consultation and other information

Seller of care home business gave some limited information to employees about impending transfer but failed to arrange for election of “appropriate representatives” as required by reg. 14 of Transfer of Undertakings (Protection of Employment) Regulations 2006 and accordingly gave no information to, and did not consult with, any such representatives.

Tribunal finds breaches of regs. 13 (2) and (6), as well as reg. 14, of TUPE and orders transferor to pay 13 weeks pay, being the maximum compensation in accordance with reg. 15: but makes no award against transferee.

HELD:
(1)
Tribunal’s finding of liability against transferor upheld – Contention that there was no duty to inform under reg. 13 (2) unless transferor were envisaging “measures” on which it was necessary to consult under reg. 13 (6) rejected – Institution of Professional Civil Servants v Secretary of State for Defence [1987] IRLR 373 followed

(2)
Wrong in principle to award maximum compensation in circumstances where some (though inadequate) information had been given and the measures requiring consultation were of very limited significance – Award of seven weeks pay substituted

(3)
Tribunal was obliged by reg. 15 (9) to find transferee jointly and severally liable with transferor.

TODD V STRAIN
UKEATS/0057/09/BI

UNDERHILL P, MR KEENAN, MRS SMITH
	
	[2011] IRLR 11

January
	
	

	Article 1(1)(a) and (b) of Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States relating to the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses must be interpreted as meaning that the directive does not apply to a situation in which a municipal authority which has contracted out the cleaning of its premises to a private company decides to terminate its contract with that company and to undertake the cleaning of those premises itself by hiring new staff for that purpose.

CLECE SA V VALOR
The Court of Justice of the European Union

The local authority employed agency workers to do the relevant cleaning. No transfer of an economic entity that retained its identity in that a significant number of the employees of the transferor had not been retained. NB the SPC changes would apply.
	
	[2011] IRLR 251, March 
	
	

	SUMMARY

TRANSFER OF UNDERTAKINGS – Consultation and other information
The cap on “a week’s pay” under s.227 of the Employment Rights Act 1996 does not apply to awards for compensation under reg. 15 (8) of TUPE for breach of the information and consultation obligations.

ZAMAN V KOZEE SLEEP PRODUCTS
UKEAT/0312/10/CEA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MS P TATLOW

MR M WORTHINGTON
	
	[2011] IRLR 196,

March 
	
	

	SUMMARY

TRANSFER OF UNDERTAKING – Insolvency

Administration proceedings pursuant to Schedule B1 of the Insolvency Act 1986 are not capable of constituting “bankruptcy … or … analogous insolvency proceedings which have been instituted with a view to the liquidation of the assets of the transferor” within the meaning of reg. 8 (7) of TUPE and art. 5.2 of the consolidated Acquired Rights Directive, with the consequence that on a sale by an administrator regs. 4 and 7 of TUPE will apply – Oakland v Wellwood (Yorkshire) Ltd. [2009] IRLR 250 not followed.

Observations on application of reg. 8 (1)–(6) of TUPE.

OTG LTD V BARKE
(1) UKEAT/0320/09/RN

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MR I EZEKIEL

MR P SMITH
	
	[2011] IRLR 272, April
	[2011] ICR 781
	Brief 923, April 2011

	SUMMARY

TRANSFER OF UNDERTAKINGS – Economic technical or organizational reason

Reg 7 of TUPE – whether dismissal for a reason connected with the transfer that is not an ETO reason entailing changes in the workforce.

Tribunal correct to follow and apply Harrison Bowden v Bowden [1994] ICR 186 in preference to Ibex Trading v Walton [1994] ICR 907 – see Morris v John Grose [1998] ICR 655 and CAB Automotive Ltd v Blake and anr [2007] UKEAT/0298/07.  Amicus and anr v Dymanex Friction [1999] ICR 511 discussed.

Tribunal’s finding as to administrator’s reason for dismissing Claimant not perverse or insufficiently reasoned.

Tribunal’s approach to “ETO reason entailing changes in workforce” flawed; but Tribunal’s decision plainly right, given its findings as to the reason, in the light of Berriman v Delabole Slate Ltd [1985] ICR 546 and Whitehouse v Chas A Blatchford & Sons Ltd [1999] IRLR 492.
Spaceright Europe Ltd v Baillavoine and anor

UKEAT/0339/10/SM

HIS HONOUR JUDGE RICHARDSON

MR C EDWARDS

MR S YEBOAH
	
	
	
	Brief 925, May 2011

	SUMMARY

TRANSFER OF UNDERTAKINGS – Insolvency

The issue in these appeals is who, in law, should pay the Claimant employee’s basic award and notice pay following his unfair and wrongful dismissal by the transferee after a “pre-pack” TUPE transfer. Consideration was given to the meaning and effect of regulation 8(3) of TUPE in circumstances where, following the transfer of a business in administration as a going concern, the employee is then dismissed by the transferee. The ET’s decision, on review, that in these circumstances the transferee, and not the Secretary of State, was liable for these sums under the relevant statutory scheme in Part XII ERA was upheld.

Criticisms were also made of the procedure adopted at review in this case. The ET’s decision simply to substitute the original judgments on liability and remedy with new judgments, without any reference to the review, was found to be unhelpful and the practice should not therefore be followed.

PRESSURE COOLERS LTD v MR J MOLLOY & Ors
UKEAT/0272/10/RN

THE HONOURABLE MRS JUSTICE COX

MR B BEYNON

SIR ALISTAIR GRAHAM KBE
	April - May 2011
	[2011] IRLR 630,
August
	[2012] ICR 51
	IDS Brief  931, August 2011

	Defendant hands in notice. Temporary assignment to department not transferred. Transfer. Transferee alleges Defendant subject to covenants. No prior consultation under Reg 13. Transfer still effective.

NEIL MARCROFT v HEARTLAND (MIDLANDS) LIMITED
[2011] EWCA Civ 438

LORD JUSTICE MUMMERY
LORD JUSTICE ELIAS
and
LORD JUSTICE PATTEN
	
	[2011] IRLR 599, July
	
	IDS Brief 934, 
October 

	The issue as to whether Article 3(1) of the Directive precludes national courts from giving a dynamic interpretation to reg. 5 of TUPE would be referred to the ECJ for a preliminary ruling.1
PARKWOOD LEISURE LTD  v. ALEMO-HERRON and others 

[2011] UKSC 26

Supreme Court
	
	[2011] IRLR 696,

August 


	[2011] ICR 920
	

	SUMMARY

REDUNDANCY – Fairness

Redundancy dismissals.  Employment Tribunal found dismissals following a TUPE transfer to be unfair having scrutinised the selection system used and found that there was a risk of unfairness in the absence of “some system for moderating” two sets of scores for two groups of employees – one group having previously been in the employment of the transferee (the Respondent) and the other having previously been in the employment of one of two transferor companies.  The Tribunal did not further explain what they had in mind when referring to “moderation”.  There were no findings of the risk identified having given rise to actual inconsistency as between the two sets of scores or of what would have been liable to have been the outcome if some system of moderation had been applied.  On appeal found that the Tribunal had erred in law.  It was not open to them to conclude that the dismissal of the Claimants was unfair by reason of the risk identified by them.
FIRST SCOTTISH SEARCHING SERVICES LTD v (1) MR T McDINE (2) MR J P MIDDLETON

UKEATS/0051/10/BI
THE HONOURABLE LADY SMITH

MISS S AYRE, FIPM, FBIM

MRS A HIBBERD
	
	
	
	IDS Brief 931, August 2011


	NOTTINGHAMSHIRE HEALTHCARE NHS TRUST v (1)  MR N

HAMSHAW AND OTHERS (2)  PERTHYN  (3)  CHOICE

SUPPORT RESPONDENTS

UKEAT/0037/11/JOJ

THE HONOURABLE MR JUSTICE BEAN
(SITTING ALONE)
	
	
	
	

	SUMMARY

TRANSFER OF UNDERTAKINGS – Varying terms of employment

The Employment Judge was entitled to hold that the agreed variation of the Claimants’ salary was not for a reason connected with a relevant TUPE transfer more than two years earlier and was not in order to achieve harmonisation of all employees’ salaries. The employees received salaries for a 34 hour week though they worked less hours.  The transferee believed that a mistake had been made in calculation of salaries and put in a phased reduction. The variation was eventually agreed. The employees agreed that the contractual variation, albeit properly agreed, was rendered void by Reg 4(4) of TUPE, in that the sole or principal reason for it was the transfer or a reason connected with the transfer. This was rejected by the ET.

Smith and ors v Trustees of Brooklands College
EAT, 5.9.11 (0128/11).

UKEAT/0128/11/ZT

HIS HONOUR JUDGE McMULLEN QC

(SITTING ALONE)
	
	
	
	

	SUMMARY
TRANSFER OF UNDERTAKINGS – Dismissal/automatically unfair dismissal
The majority Employment Tribunal inconsistently decided the dismissal of the Claimants was in order to harmonise conditions and as a consequence productivity was improved, and at the same time decided the move for productivity had been instituted prior to and not connected with the transfer in respect of the transferee’s existing workforce.  The Employment Judge’s minority reasons did not make that error.  Appeal allowed and case remitted to a different Employment Tribunal.

Enterprise Managed Services Ltd v Dance and ors
UKEAT/0200/11/DM

HIS HONOUR JUDGE McMULLEN QC

BARONESS DRAKE OF SHENE

MRS D M PALMER
	
	
	
	

	SUMMARY
TRANSFER OF UNDERTAKINGS – Service provision change
 Potential SPC under TUPE 2006, reg. 3(1)(b).  Whether Employment Tribunal entitled to find that reg. 3(3)(b) exclusion (potential transferor’s activities consisted wholly or mainly of the supply of goods rather than services) applied.  They were.  Appeals dismissed.

GWK supplied the product of the Claimants’ work to the Third Respondent, IBC Vehicles Ltd, who manufactured commercial vehicles at their Luton plant, under a contract for the supply of goods and services.  After production ceased at GWK’s plant, IBC entered into a contract with the Second Respondent, Premier, for the assembly of parts formerly manufactured by GWK, at IBC’s Luton premises. A relevant transfer will only take place where the activities concerned do not consist wholly or mainly of the supply of goods for, here, IBC’s use (reg. 3(3)(b)).
MR H PANNU AND OTHERS v GEO W KING LTD (IN LIQUIDATION) AND OTHERS
UKEAT/0021/11/DA

HIS HONOUR JUDGE PETER CLARK
BARONESS DRAKE OF SHENE
MRS A GALLICO
	
	
	
	

	 (Social policy – Directive 77/187/EEC – Maintenance of the rights of workers in the event of a transfer of an undertaking – Meaning of ‘undertaking’ and ‘transfer’ – Transferor and transferee governed by public law – Application, from the date of transfer, of the collective agreement in force with the transferee – Salary treatment – Whether length of service completed with the transferor to be taken into account).
1. The takeover by a public authority of a Member State of staff employed by another public authority and entrusted with the supply to schools of auxiliary services including, in particular, tasks of maintenance and administrative assistance constitutes a transfer of an undertaking falling within Council Directive 77/187/EEC of 14 February 1977 on the approximation of the laws of the Member States relating to the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of businesses, where that staff consists in a structured group of employees who are protected as workers by virtue of the domestic law of that Member State. 
2. Where a transfer within the meaning of Directive 77/187 leads to the immediate application to the transferred workers of the collective agreement in force with the transferee, and where the conditions for remuneration are linked in particular to length of service, Article 3 of that directive precludes the transferred workers from suffering, in comparison with their situation immediately before the transfer, a substantial loss of salary by reason of the fact that their length of service with the transferor, equivalent to that completed by workers in the service of the transferee, is not taken into account when determining their starting salary position with the latter. It is for the national court to examine whether, at the time of the transfer at issue in the main proceedings, there was such a loss of salary.
Scattolon v Ministero dell’Istruzione, dell’Università e della Ricerca
ECJ, 6.9.11 (Case C-108/10).
	
	[2011] IRLR 1020, Dec
	
	IDS Brief 938, Dec 2011

	SUMMARY
TRANSFER OF UNDERTAKINGS – Consultation and other information

Where the EAT has made an order under regulation 15 (8) of TUPE which was not made by the ET, or is in different terms, the time limit prescribed by regulation 15 (12) for an individual employee bringing proceedings under regulation 15 (10) runs from the date of the order of the EAT and not the order of the ET – Even if that were not so, it was not reasonably practicable for the Appellants, who were (reasonably) ignorant of the procedure for enforcing an award under regulation 15 (8), to present their claims in time and they had acted within a reasonable time once they had become aware of the position

Dillon and ors v Todd and anor
UKEATS/0010/11/BI
THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

(SITTING ALONE)
	
	
	
	IDS Brief 939, Dec 2011

	SUMMARY
TRANSFER OF UNDERTAKINGS – Transfer
 For there to be a service provision change within the meaning of Regulation 3(1)(b)(ii) of the Transfer of Undertakings (Protection of Employment) Regulations 2006, the activities carried out by different contractors before and after the transfer must be carried out for the same client. The Employment Tribunal erred in holding that there was a service provision change when there was not only a change of contractor but also a change of client.  The decision could not be upheld on the basis of a transfer of an undertaking under Regulation 3(1)(a).  Amongst other matters, the facts advanced of such an argument would not support such a conclusion.  Although not necessary for the disposal of the appeal, the EAT found that the Employment Tribunal had failed to consider the conditions set out in Regulation 3(3)(a) which must be satisfied for a service provision change under Regulation 3(1)(b) to be established.  Appeal allowed.
MR C T HUNTER v MR M McCARRICK
UKEAT/0617/10/DA
THE HONOURABLE MRS JUSTICE SLADE DBE
MS K BILGAN
DR B V FITZGERALD MBE LLD FRSA
	
	
	
	

	A dismissal could be for a reason connected with the transfer within Reg 7(1) TUPE 2006 even if there was no particular transfer in existence or contemplation at the time of the dismissal. The Employee was not dismissed for an ETO reason. There had to be an intention to change the workforce and to continue the conduct of the business as distinct from the purpose of selling it as the administrators intended. It was not available to make the company a more attractive proposition to prospective transferees.
Spaceright Europe Ltd v Baillavoine and anor
[2011] EWCA Civ 1565

MUMMERY, RICHARDS LJJ, Sir David Keene
	
	
	
	

	UNFAIR DISMISSAL

	EDT. When an appeal is allowed the contract is reinstated even if the employer refuses to accept the recommendation.

MCMASTER V ANTRIM BOROUGH COUNCIL
Northern Ireland CA

HIGGINS LJ, GIRVAN LJ and COGHLIN LJ
	
	[2011] IRLR 235, March 
	
	

	SUMMARY

UNFAIR DISMISSAL – Reasonableness of dismissal

Unfair dismissal. Misconduct. Employee who drank an alcoholic drink outwith workplace but during working hours dismissed for misconduct. Employer had a Disciplinary Policy which provided that being under the influence of alcohol during working hours was gross misconduct which could lead to summary dismissal and a Drugs/Alcohol policy which provided that consumption of alcohol or being under the influence of alcohol while performing company business or in the workplace was prohibited and could lead to disciplinary action up to and including dismissal including for a first offence. Employee unaware of Drugs/Alcohol policy. Majority decision of Employment Tribunal that dismissal unfair because dismissal based on a policy of which he was unaware and which was also confusing. Appeal based on the reasoning of the minority that it was reasonable for the employer to conclude the employee was aware of the policy refused and finding of unfair dismissal upheld.
LIBERTY LIVING PLC v MR ALLAN REID
UKEATS/0039/10/BI
THE HONOURABLE LADY SMITH

MISS S AYRE FIPM FBIM

MR R THOMSON
	April - May 2011 
	
	
	IDS Brief 922, April 2011

	The question of whether a dismissal is fair must be judged solely on the basis of what the particular manager taking the decision knew or ought to have known when the decision was taken.
ORR V  KEYNES COUNCIL
[2011] EWCA Civ 62

LORD JUSTICE SEDLEY
LORD JUSTICE MOORE-BICK
and
LORD JUSTICE AIKENS
	
	[2011] IRLR 317, April
	[2011] ICR 704
	Brief 924, May 2011

	EAT wrong to overrule ET when it held that certain action outside the band of reasonable responses. “It is important that, in cases of this kind, the EAT pays proper respect to the decision of the ET. It is the ET to whom Parliament has entrusted the responsibility of making what are, no doubt sometimes, difficult and borderline decisions in relation to the fairness of dismissal. An appeal to the EAT only lies on a point of law and it goes without saying that the EAT must not, under the guise of a charge of perversity, substitute its own judgment for that of the ET.”
BOWATER V NORTH WEST LONDON HOSPITALS NHS TRUST
[2011] EWCA Civ 63

LORD JUSTICE LAWS
LORD JUSTICE LONGMORE
and
LORD JUSTICE STANLEY BURNTON
	 
	[2011] IRLR 331, April
	
	Brief 921, March 2011

	An error will occur if the appellate body substitutes its own subjective response to the employee's conduct. The appellate body will slip into a similar sort of error if it substitutes its own view of the reasonable employer's response for the view formed by the ET without committing an error of law or reaching a perverse decision on that point. The reading of an ET decision must not … be so fussy that it produces pernickety critiques.”
FULLER V LONDON BOROUGH OF BRENT
[2011] EWCA Civ 267

LORD JUSTICE MUMMERY
LORD JUSTICE MOORE-BICK
and
LORD JUSTICE JACKSON
	
	[2011] IRLR 414, May 
	[2011] ICR 806
	IDS Brief 934, October

	Continuity.

SUMMARY

JURISDICTIONAL POINTS – Continuity of employment
The Claimant was employed on 26 April 2008 as a teacher to cover the illness of another until the summer exams. The contract came to an end on 8 July 2008. Quite independently the permanent teacher resigned by notice given on 8 July. By an oral and then written agreement the Claimant started a permanent job with the employer on 5 September 2008 which continued until he was dismissed on 12 June 2009. On the employer’s challenge to his claim of unfair dismissal, on the ground that he did not have one year’s employment, the Employment Judge’s decision to that effect was reversed as he incorrectly applied Ford v Warwickshire to the reason for the Claimant’s absence of 7 weeks between the two contracts. The correct approach is to look at the reason for the termination of the first contract. It was not disputed that in hindsight the interval was short and temporary so the matter did not require remission. “I see no difficulty arising in the application of s.212 to cases where the interval consists of the summer holidays.”
HUSSAIN V ACORN INDEPENDENT COLLEGE LTD
UKEAT/0199/10/SM

HIS HONOUR JUDGE McMULLEN QC

(SITTING ALONE)
	
	
	
	

	SUMMARY

UNFAIR DISMISSAL – Constructive dismissal

Apparent bias. Whether Employment Tribunal had erred in failing to find that there was apparent bias where a member of the panel (the University Secretary) appointed to hear the employee’s appeal against rejection of a grievance which had included complaints directed at the conduct of another employee (concerning inter alia the commission of a crime involving a firearm) was a member of the committee who had appointed him, had participated in the decision not accept his resignation and had acted as the employer’s spokesperson in publicly articulating support for him, explaining that the university viewed it as a private matter which did not affect his employment. On appeal, held that Tribunal had erred. The facts showed that the inclusion of the University Secretary on the appeal panel rendered the grievance appeal procedure unfair – the appeal panel was tainted with apparent bias and the circumstances were such that the Claimant was entitled to conclude that the Respondent was in breach of the fundamental duty of trust and confidence in deciding to include him and persisting in his inclusion notwithstanding her having previously advised them, on more than one occasion that she considered that he had a conflict of interest. Claimant had been unfairly constructively dismissed and claim remitted to Employment Tribunal for a remedies hearing.
WATSON V UNIVERSITY OF STRATHCLYDE
UKEATS/0021/10/BI

THE HONOURABLE LADY SMITH

MR M SIBBALD

MR M SMITH OBE
	
	[2011] IRLR 458,

June 
	
	

	SUMMARY

UNFAIR DISMISSAL – Reason for dismissal including substantial other reason

Consideration of how a Tribunal should approach competing reasons for dismissal.

Unlike discrimination cases where it was necessary to exercise care in relation to the establishment of primary facts and to look at what inferences could be drawn in order to shift the burden of proof to the employer, in unfair dismissal claims the burden was already on the employer under section 98(1) of the Employment Rights Act 1996 to show the reason for the dismissal, and it was for the tribunal to decide whether, on a balance of probabilities, the employer had satisfied them as to that reason; and that, in assessing the fairness of the claimant's dismissal, unless there was a glaringly obvious reason why the demotion was unfair, the tribunal had not been bound to examine in detail the precise allegations and procedure involved in the demotion, though it had looked into those matters and applied the correct range of reasonable responses test
NUNN V ROYAL MAIL GROUP LTD
UKEAT/0530/09/DM

HIS HONOUR JUDGE ANSELL

MR M CLANCY

MR I EZEKIEL
	
	
	[2011] I.C.R. 162
	

	SUMMARY

UNFAIR DISMISSAL - Reasonableness of dismissal

The Employment Tribunal misdirected itself in regarding as relevant the fact that there had been no appeal against a final warning, where failure to appeal did not denote acceptance of the correctness of the warning, where a question had arisen and been considered by the ET about whether the final warning was valid.

MISS P I DAVIES v SANDWELL METROPOLITAN BOROUGH COUNCIL
UKEAT/0416/10/DA

THE HONOURABLE MR JUSTICE WILKIE

MS G MILLS CBE

MS N SUTCLIFFE
	
	
	
	IDS Brief 926, June 2011

	An employee was fairly dismissed when he sent email out of work from his home computer to the computer of a friend who worked with the employer’s client.

GOSDEN v lifeline project ltd,

Sheffield ET
	
	
	
	IDS Brief 926, June 2011

	SUMMARY

CONTRACT OF EMPLOYMENT – Disciplinary and grievance procedure

UNFAIR DISMISSAL – Reason for dismissal including substantial other reason

(1)   An employee who has been dismissed because of the breakdown of working relationships between himself and his colleagues (irrespective of whether he had been responsible for, or had contributed to, that breakdown) had not had action taken against him because of his conduct.   Accordingly, it had been open to the Employment Tribunal to rule that such disciplinary procedures as applied when allegations of misconduct were made did not have to be invoked in his case.

(2)   The other issues to which the appeal related did not raise any questions of principle.

MR A EZSIAS v NORTH GLAMORGAN NHS TRUST
UKEAT/0399/09/CEA

THE HONOURABLE MR JUSTICE KEITH

MR G LEWIS

MR D NORMAN
	
	[2011] IRLR 550, July 
	
	IDS Brief  931, August  2011

	SUMMARY

UNFAIR DISMISSAL – Interim relief

Order for interim relief in case of alleged whistleblower dismissal overturned because Judge had failed to consider whether it was likely that a Tribunal would find that the Claimant’s belief that the matters disclosed tended to show breaches of a legal obligation was reasonable; and because it was in fact not likely that it would so find – Taplin v C Shippam Ltd [1978] ICR 1068 considered.

MINISTRY OF JUSTICE v MR S SARFRAZ
UKEAT/0578/10/ZT

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

(SITTING ALONE)
	
	[2011] IRLR 562,

July 
	
	

	SUMMARY

PRACTICE AND PROCEDURE – Estoppel or abuse of process/Amendment

The appeal was dismissed on issue estoppel.  Issue estoppel applied not to the declarations made by the first Employment Tribunal, as apparently decided in the Pre Hearing Review judgment, but to the breach of contract issues that had been decided at that first hearing as stated in the Refusal to Review decision, which must be regarded as forming part of the decision under appeal.

The appeal was allowed on Henderson v Henderson abuse of process.  The Employment Judge had misdirected himself by failing to consider the approach identified by Lord Bingham in Johnson v Gore Wood [2002] 1 A.C. 1 at 31A-F.  Mr PJ Foster v Bon Groundwork Ltd [2011] UKEAT/0382/10/SM, which emphasises the importance of that approach, was also considered.  From now on Employment Tribunals should consider the issue of Henderson abuse of process from the perspective identified by Lord Bingham in the House of Lords in Johnson v Gore Wood and not from that of the Court of Appeal in Divine-Borty v Brent London Borough Council [1998] ICR 886.  Whilst the same result would be reached in many cases irrespective as to whether one or other approach was adopted, that was by no means an inevitable outcome in all cases and the instant appeal was an example of that.  Having all the necessary material the Employment Appeal Tribunal was able to conclude that there was no abuse of process and grant permission for the amendments 

The appeal was also allowed on the collateral attack abuse of process decision made by the Refusal to Review decision. Parliament has provided by section 43B(1)(c) of the Employment Rights Act 1996 that if there is a reasonable belief that a miscarriage of justice has occurred then any disclosure about it may qualify for protection and the Employment Tribunal erred by failing to differentiate between that cause of action and a collateral attack abuse of process.  Having all the necessary material the Employment Appeal Tribunal was able to conclude that there was no abuse of process and grant permission for the amendments.

MR J PARKER v NORTHUMBRIAN WATER
UKEAT/0221/10/CEA

HIS HONOUR JUDGE HAND QC

(SITTING ALONE)
	
	[2011] IRLR 652, August
	]2011] ICR 1172
	

	SUMMARY

UNFAIR DISMISSAL – Automatically unfair reasons

Unfair dismissal - automatically unfair reasons - health and safety cases.

Section 100(1)(e) should be applied in two stages.

MR K OUDAHAR v ESPORTA GROUP LTD
UKEAT/0566/10/DA

HIS HONOUR JUDGE RICHARDSON

MR D EVANS CBE

MR B WARMAN 
	
	[2011] IRLR  730, Sept 
	
	

	SUMMARY
UNFAIR DISMISAL - Reason for dismissal including substantial other reason

Employment Tribunal considered reasonableness/fairness of employer’s decision to dismiss for “some other substantial reason” by reference to principles of law derived from Catamaran v Williams when that case had actually decided the reverse; and by asking whether it was reasonable for the employee to accept lesser terms offered to him and avoid dismissal, rather than whether it was reasonable for the employer to dismiss.  Appeal upheld.

Observations upon the considerations that may apply where a Tribunal is considering dismissals for a failure to accept wage-cutting proposals inspired by economic downturn in the business

GARSIDE AND LAYCOCK LTD v BOOTH 

UKEAT/0003/11/CEA

THE HONOURABLE MR JUSTICE LANGSTAFF

BARONESS DRAKE OF SHENE

SIR ALISTAIR GRAHAM KBE
	
	[2011] IRLR 735, Sept 
	
	IDS Brief  933,
Sept

	UNFAIR DISMISSAL – Reasonableness of dismissal

Where an employer has sought to change terms of employment and has made an offer to “buy out” certain existing terms, but warning that refusal will result in dismissal with an offer of re-engagement on the proposed new terms, the ET did not err in concluding that the employer did not act unfairly where the terms of offered re-employment did not include the terms of the “buy out” as part of the new terms.

MRS I SLADE & OTHERS  v  TNT (UK) LTD
UKEAT/0113/11/DA

THE HONOURABLE MR JUSTICE WILKIE

MR J MALLENDER

MR P SMITH
	
	
	
	

	SUMMARY

UNFAIR DISMISSAL

CONTRACT OF EMPLOYMENT – Wrongful dismissal
The Employment Tribunal failed to distinguish between test for unfair dismissal and wrongful dismissal.

LONDON CENTRAL BUS COMPANY LTD v MR A NANA-ADDAI
UKEAT/0204/11/SM
HHJ PUGSLEY
MRS C BAELZ

MR H SINGH
	
	
	
	

	SUMMARY

JURISDICTIONAL POINTS – Claim in time and effective date of termination

 The employee was dismissed on notice expiring on 1 February 2011.  On its expiry she would have had sufficient qualifying service to present a complaint of unfair dismissal.  On 11 January 2011 during her period of notice she presented a complaint of unfair dismissal.  On 21 January 2011 her employers purported to dismiss her summarily.  By that date she did not have sufficient qualifying service to present a complaint of unfair dismissal.  The issue was what the effective date of termination was.  It was held (applying Stapp v The Shaftesbury Society [1982] IRLR 326 which was said not to be distinguishable) that, notwithstanding the literal words of section 111(4)(c) of the Employment Rights Act 1996, the effective date of termination was the date on which she had been summarily dismissed.

M-CHOICE UK LTD v MISS S AALDERS
UKEAT/0227/11/DA

THE HONOURABLE MR JUSTICE KEITH

(SITTING ALONE)
	
	
	
	


	SUMMARY

UNFAIR DISMISSAL – Reasonableness of dismissal

The Respondents were employed as drivers by the Appellant which carried on business as a haulage company and they were required to have in addition to their normal HGV licence, an ADR licence to enable them to carry the dangerous loads which were required of them by the Appellant.  As the Respondents were over 45 years of age, they were required to renew their licence every five years and this entailed passing a medical test.

 As a result of their inadvertence, the Respondents failed to renew their HGV licences and therefore the First Respondent had been driving without a licence for about a month and the Second Respondent had been driving without a licence for the previous five months.  At disciplinary proceedings, both Respondents accepted that they had been guilty of misconduct.  It was decided that given the potentially serious adverse effects to the Appellant of the Respondents driving without a licence, the dismissal of both Respondents was justified.  Those potentially adverse consequences were that not only that the Appellant’s insurance cover would be placed in jeopardy, but also that the Regulators could take action over the breach and jeopardise the Appellant’s operator’s licence; this could also damage the Appellant’s standing in the increasingly competitive market in which the Appellant competes nationally with other haulage companies for large contracts.

 The Respondents appealed and advanced an argument based on a precedent relating to a Mr Preston, who had some six years earlier allowed his HGV licence to lapse but in whose case, no disciplinary action of any type was taken.  The appeal of the Respondents was dismissed and the Appellant relied on three cases in which those employees, who had failed to renew their licenses were dismissed.

 The Respondents brought claims for unfair dismissal and wrongful dismissal and the Employment Tribunal held that those claims succeeded because in the present case, none of the potential problems arose for the Appellant as the Regulator took no steps against them, no client was inconvenienced and the reputation of the Appellant was not placed in jeopardy.

 In addition, the case of Mr Preston showed that dismissal was not appropriate.  The Employment Tribunal upheld the claim for wrongful dismissal and unfair dismissal, but it held that the Respondents through their own conduct had contributed to their dismissal and this reduced the sums payable to them for unfair dismissal by 60%. The Appellant appealed. 

 Held: Allowing the appeal because:-

 (a)    The Employment Tribunal failed to consider properly the crucial question which was whether the decision of the Appellant to dismiss the Respondents fell within one of the reasonable range of responses for the Appellant in dealing with the Respondents as it erred (i) in considering as decisive the fact that the Respondents failed to renew their licences had actually no adverse effect on the Appellant while regarding as unimportant the accepted fact that such failures had the potential for causing very serious problems and financial losses for the Appellant; and (ii) in attaching too much weight to the case of Mr Preston and incorrectly regarded the Appellant’s treatment of him as imposing the accepted tariff (Hadjioannou v Coral Casinos [1981] IRLR 352 and Paul v East Surrey DHA [1995] IRLR 305 applied); and

 (b)    The Employment Tribunal should have considered whether the Respondents’ dismissal was wrongful in the light of the Appellant’s disciplinary procedure and the potential consequences to the Appellant but it did not do so.

WINCANTON PLC v (1) MR S L ATKINSON (2) MR N A MARRISON
UKEAT/0040/11/DM

THE HONOURABLE MR JUSTICE SILBER

MRS M V McARTHUR BA FCIPD

MR B BEYNON
	
	
	
	

	SUMMARY

UNFAIR DISMISSAL – Reasonableness of dismissal

DISABILITY DISCRIMINATION – Reasonable adjustments

 Long-serving employee. Multiple grievances against her line managers. Unable to continue working in the same department.  Employer willing to provide suitable alternative employment. After long period of negotiations between employer and employee, in order to bring matters to a head, employer gives three months notice of dismissal but continues to offer alternative employments (with continuity of employment) which are unreasonably refused during the notice period. Employment Tribunal hold that the dismissal was unfair because at the date notice was given it was premature (no precise offer had been made and the grievance procedure was incomplete). 

 The Tribunal also held that the same two matters constituted failure to make reasonable adjustments for the disabled employee.

 Issue on appeal: whether Employment Tribunal should have considered reasonableness of dismissal as a whole i.e. embracing all matters between giving of notice and its expiry – including rejection of reasonable offers carrying continuity of employment and abandonment of grievances which had had no prospect of success.

 Appeal allowed and remitted to same Tribunal to further consider.

SOUTH TYNESIDE COUNCIL v MRS A WARD
UKEAT/0358/10/RN

MR RECORDER LUBA QC

MR A HARRIS

MR M WORTHINGTON
	
	
	
	

	SUMMARY
UNFAIR DISMISSAL

Reasonableness of dismissal

Reinstatement/Re-engagement
Unfair dismissal.  Capability.  Appeal against finding of unfair dismissal upheld; the Employment Tribunal had no basis for finding that the employers were not entitled to conclude, on the expert evidence available to them, that the Claimant was fit to return to work to perform the job of production manager and had also substituted their own view as to whether or not the Claimant should have been dismissed for that of the reasonable employer.

DB Schenker Rail (UK) Ltd v Doolan
UKEATS/0053/09/BI
THE HONOURABLE LADY SMITH

MISS S AYRE FIPM FBIM

MRS G SMITH
	
	
	
	IDS Brief 939, Dec 2011

	SUMMARY
UNFAIR DISMISSAL – Constructive dismissal

The Claimant considered that she was treated in a way which was in fundamental breach of her contract of employment.  She invoked the grievance procedure, which resulted in a decision adverse to her on 13 February 2009 but she only resigned by a letter dated 24 March 2009.  The Employment Tribunal held that the Respondent had repudiated the contract of employment but that the Claimant had affirmed the contract by her delay.

The Claimant appealed.

Held:-

The appeal was dismissed because the Employment Tribunal was entitled to hold that the Claimant had affirmed the contract.  W E Cox Toner (International) Ltd v Crook [1981] IRLR 447 applied.
MRS A FEREDAY v  SOUTH STAFFORDSHIRE NHS PRIMARY CARE TRUST
UKEAT/0513/10/ZT

THE HONOURABLE MR JUSTICE SILBER

MS V BRANNEY

MR D SMITH
	
	
	
	

	VICARIOUS LIABILITY 

	Employee returned and stole gold bars. Employee sued. Wwhen making evaluation of vicarious liability it is appropriate to consider whether the wrongful act can fairly be regarded as a risk reasonably incidental to the purpose for which the tortfeasor was employed.” There was a sufficiently close connection between the employee's theft and the purpose of his employment to make it fair and just that the employer should be held vicariously liable. Theft by an employee from the very container which he is instructed to fumigate is a risk reasonably incidental to the purpose for which he is employed.
BRINK'S GLOBAL SERVICES INC V IGROX LTD
[2010] EWCA Civ 1207

LORD JUSTICE LONGMORE
LORD JUSTICE MOORE-BICK
and
LORD JUSTICE WILSON
	
	[2011] IRLR 243, April 
	
	

	SUMMARY
UNFAIR DISMISSAL – Retirement 

UNFAIR DISMISSAL – Polkey deduction

Employee reaching retirement age requests extension – Employer purports to follow procedure under Schedule 6 of Employment Equality (Age) Regulations 2006 and rejects request – Tribunal holds, on basis of admissions from employer’s witnesses, that the managers in question regarded themselves as absolutely bound by a company policy against granting extensions; that accordingly his request had not been genuinely “considered” as required by para. 6 of Schedule 6; and that the dismissal was thus unfair – No “Polkey deduction” made

HELD, dismissing the appeal,

(1)
Consideration of a request under Schedule 6 did indeed have to be genuine (or “in good faith”), notwithstanding the generally limited nature of the relevant obligations; 

(2)
Although a tribunal should in assessing a case of a dismissal which is unfair by reason of section 98ZG (2) of the Employment Rights Act 1996 “apply Polkey” if the issue is raised, it had not been raised in the present case.

COMPASS GROUP PLC v MR K A AYODELE
UKEAT/0484/10/SM

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

BARONESS DRAKE OF SHENE

MR M WORTHINGTON
	
	[2011] IRLR 802, October
	
	

	Consideration of breach of the Labour Relations Agency Code of Practice, Northern Ireland. DARD had not breached the code by withholding a report by HR that considered alleged misconduct on the part of the Claimant or by failing to warn the Claimant that he was liable to be dismissed. DARD had been justified in putting the claimant's grievance to one side while the disciplinary proceedings against him proceeded and were brought to a conclusion. Given that the grievance was the matter which sparked off the investigation which resulted in the discovery of the claimant's conduct, DARD had been justified in putting his grievance to one side.

 SPENCE v DEPARTMENT OF AGRICULTURE AND RURAL  DEVELOPMENT
NICA, Higgins LJ, Hart J and Sir John Sheil
	
	[2011] IRLR 806, October 
	
	

	VICTIMISATION

	H, a partner in a firm of solicitors, PWW, by whose predecessor C had previously been employed gave an unfavourable reference to another firm, S, with whom she was seeking employment – Job offer withdrawn in consequence – Both H and S held to have been influenced by previous protected act on the part of C and thus all three held to have discriminated against C by way of victimisation – Tribunal holds that S’s act in withdrawing the offer “broke the chain of causation”, so that H and PWW were not liable for any loss of earnings consequent on the loss of the job - £7,500 awarded for injury to feelings by reference to Vento guidelines

Held:

(1)
Tribunal wrong to find loss of earnings too remote remote – Observations on whether loss should be apportioned as between H and PWW on the one hand and S on the other

(2)
Award for injury to feelings unimpeachable, notwithstanding absence of explicit reference to incidence of inflation since
BULLIMORE V POTHECARY WITHAM WELD SOLICITORS (NO.2)
UKEAT/0189/10/JOJ

UNDERHILL P, MR HARRIS, MR WILSON
	
	
	[2011] IRLR 18
	

	SUMMARY

VICTIMISATION

C, a legal secretary in a firm of solicitors, as a result of mental illness makes false allegations against partners of discriminatory conduct (contrary to SDA and DDA) – Unwilling to accept that allegations untrue – Medical advice of risk of recurrence – Rs decide to dismiss – Claim of victimisation – Rs accept that allegations made “in good faith” within meaning of s. 4 (2) of SDA and s. 55 (4) of DDA

Claim dismissed by Tribunal, which holds that the true reason for the dismissal was not that the C had made allegations of discrimination but the continuing mental ill health demonstrated by their (unacknowledged) falsity and the consequent risk of further disruptive behaviour

Appeal dismissed – The distinction relied on by the Tribunal was valid – Chief Constable of West Yorkshire Police v. Khan distinguished – Further held that Tribunal right not to apply a “but for” test: Amnesty International v. Ahmed and R (E) v. Governing Body of JFS followed – Discussion of terminology of “motivation” in JFS
MARTIN V DEVONSHIRES SOLICITORS
UKEAT/0086/10/DA

THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

MR D EVANS CBE

MS S M WILSON CBE
	
	
	[2011] I.C.R. 352
	Brief 920, March 2011

	SUMMARY

VICTIMISATION DISCRIMINATION

Whistleblowing

Protected disclosure

The Claimant was employed as Chief Executive of the Respondent with effect from 1 January 2007.  A major issue was whether Upper GI services, which were then provided at Derriford, which was near Plymouth and Treliske, should thereafter be based solely at Derriford.  The controversy was whether there was a need for consultation (which entailed disclosure of proposed changes coupled with provision of sufficient information which would enable interested parties to express their views before a final decision was taken) or public engagement (which was a less rigorous process and which entailed conveying information to the public of a decision which had been taken).

 The Claimant was strongly in favour of the need for consultation for this change.  The South West Strategic Health Authority (“SHA”) supervised the activities of the Respondent and its Chief Executive and Chair believed that consultation was not necessary.

 In August 2008 the Claimant informed the Board of the Respondent that an opinion had been obtained from counsel stating that the Respondent and the Primary Care Trust (“PCT”) would be acting unlawfully if they did not consult on the proposed changes.  This information came to the attention of the SHA for which it was “a severe irritant”.

 The Claimant was subsequently suspended and was eventually dismissed just before a meeting which, if the Claimant had not been dismissed, he would have attended and reiterated the advice that to proceed without consultation was illegal and that would be an obstacle to the wish of the SHA to transfer the service.

 The Employment Tribunal held that he was dismissed as a result of pressure applied by the SHA to the Respondent as a result of the August disclosure.

 The Respondent appealed.

 Held

 The appeal was dismissed because:-

 (a)   The August disclosure was a “protected disclosure” within the meaning of section 43B(1)(b) of the ERA and it complied with the requirements of that provision as the Claimant’s disclosure of counsel’s advice showed that the Respondent and the PCT would be likely to fail to comply with their legal obligations if they did not consult on the changes; 

 (b)  There was clear evidence from which the Tribunal could infer that the SHA applied pressure on the Respondent to dismiss the Claimant for the August disclosure especially as the Tribunal found that the Respondent’s reason for dismissing the Claimant, namely the breakdown of trust and confidence, was not established and the SHA had a clear motive for having the Claimant dismissed when it did and it supervised the Respondent; and

 (c)   The Tribunal reached decisions open to them and for which they gave full and adequate reasons.

ROYAL CORNWALL HOSPITALS NHS TRUST v  MR J WATKINSON
UKEAT/0378/10/DM

THE HONOURABLE MR JUSTICE SILBER

MR R LYONS

MISS S M WILSON CBE
	
	
	
	

	WHISTLEBLOWING 

	SUMMARY

VICTIMISATION DISCRIMINATION – Protected disclosure

S.47B of the Employment Rights Act 1996 provides that “A worker has the right not to be subjected to any detriment by any act, or any deliberate failure to act, by his employer done on the ground that the worker has made a protected disclosure.”

In cases where a Claimant has proved that he or she has made a protected disclosure under s.43A and s.47B Employment Rights Act 1996 and that he or she has subsequently suffered unwanted treatment amounting to a detriment, the Respondent under s.48.2 has the burden of proving on the balance of probabilities, that the relevant act or deliberate failure, was not done on the ground that the worker had made a protected disclosure. In order to satisfy that burden the Respondent must prove that such act or deliberate failure was “in no sense whatsoever” on the grounds that the Claimant had done the protected act; meaning that the protected act played no more than a trivial part in the application of the detriment. (HH Judge Serota QC explains that this means that “the protected act played no more than a trivial part in the application of the detriment.”)
Igen v Wong [2005] IRLR 258 followed; Aspinall v MSI Mech Forge Limited [2002] EAT/891/01 and London Borough of Harrow v Knight [2003] IRLR 140 not followed.

FECITT V NHS MANCHESTER
UKEAT/0150/10/CEA

HIS HONOUR JUDGE SEROTA QC

PROFESSOR S R CORBY

MR I EZEKIEL
	
	[2011] IRLR 111, February 
	[2011] ICR 476
	Brief 919, February 2011

	SUMMARY
UNFAIR DISMISSAL
An act is on the ground that an employer has made a protected disclosure within the meaning of the Employment Rights Act 1996 section 47B if it is done by reason of such a disclosure or because the act was inherently for such a reason. Chief Constable of West Yorkshire Police v Khan [2001] ICR 1065 and Amnesty International v Ahmed [2009] ICR 1450 applied.

By contrast the question of whether a claimant was subject to a detriment by such an act is one of causation.
The time limit for bringing a claim under ERA section 47B runs from the date of the act done on the grounds of the protected disclosure not from the last of the chain of events linked to but not on grounds of that disclosure or from the detriment caused by the act. London Borough of Harrow v Knight [2003] IRLR 40 considered. The Employment Tribunal did not err in holding the Appellant’s claim under ERA section 47B to be out of time. The Employment Tribunal did not err in dismissing the Appellant’s claims for ‘automatic’ and ordinary unfair dismissal under ERA sections 103A and 98.
MRS E VIVIAN v BOURNEMOUTH BOROUGH COUNCIL
UKEAT/0254/10/JOJ

THE HONOURABLE MRS JUSTICE SLADE DBE
MR D EVANS CBE
MR B WARMAN
	April - May 2011 
	
	
	

	SUMMARY
VICTIMISATION DISCRIMINATION – Protected disclosure

UNFAIR DISMISSAL – Automatically unfair reasons
The Tribunal erred in law in holding that words spoken at a meeting by the Claimant did not amount to information for the purposes of section 43B of the Employment Rights Act 1996.  Cavendish Munro Professional Risks Management v Geduld [2010] ICR 125 applied.

The Tribunal erred in law in considering that retirement provisions within the Employment Rights Act 1996 and the Employment Equality (Age) Regulations 2006 inhibited the Claimant’s claim under section 103A (dismissal on grounds of protected disclosure) or of themselves limited the compensation payable.  Section 98ZD(2) and (3) of the Employment Rights Act 1996 considered.

MR J FREEMAN v  ULTRA GREEN GROUP LTD (IN CREDITORS VOLUNTARY LIQUIDATION 

UKEAT/0239/11/CEA

HIS HONOUR JUDGE RICHARDSON

MS G MILLS CBE

MR S YEBOAH
	
	
	
	

	SUMMARY
VICTIMISATION DISCRIMINATION

Whistleblowing

Protected disclosure
The Claimant was employed as Chief Executive of the Respondent with effect from 1 January 2007.  A major issue was whether Upper GI services, which were then provided at Derriford, which was near Plymouth and Treliske, should thereafter be based solely at Derriford.  The controversy was whether there was a need for consultation (which entailed disclosure of proposed changes coupled with provision of sufficient information which would enable interested parties to express their views before a final decision was taken) or public engagement (which was a less rigorous process and which entailed conveying information to the public of a decision which had been taken).

The Claimant was strongly in favour of the need for consultation for this change.  The South West Strategic Health Authority (“SHA”) supervised the activities of the Respondent and its Chief Executive and Chair believed that consultation was not necessary.

In August 2008 the Claimant informed the Board of the Respondent that an opinion had been obtained from counsel stating that the Respondent and the Primary Care Trust (“PCT”) would be acting unlawfully if they did not consult on the proposed changes.  This information came to the attention of the SHA for which it was “a severe irritant”.

The Claimant was subsequently suspended and was eventually dismissed just before a meeting which, if the Claimant had not been dismissed, he would have attended and reiterated the advice that to proceed without consultation was illegal and that would be an obstacle to the wish of the SHA to transfer the service.

The Employment Tribunal held that he was dismissed as a result of pressure applied by the SHA to the Respondent as a result of the August disclosure.

The Respondent appealed.

Held

The appeal was dismissed because:-

(a) The August disclosure was a “protected disclosure” within the meaning of section 43B(1)(b) of the ERA and it complied with the requirements of that provision as the Claimant’s disclosure of counsel’s advice showed that the Respondent and the PCT would be likely to fail to comply with their legal obligations if they did not consult on the changes; 

(b) There was clear evidence from which the Tribunal could infer that the SHA applied pressure on the Respondent to dismiss the Claimant for the August disclosure especially as the Tribunal found that the Respondent’s reason for dismissing the Claimant, namely the breakdown of trust and confidence, was not established and the SHA had a clear motive for having the Claimant dismissed when it did and it supervised the Respondent; and

(c) The Tribunal reached decisions open to them and for which they gave full and adequate reasons.

ROYAL CORNWALL HOSPITALS NHS TRUST v MR J WATKINSON
UKEAT/0378/10/DM

THE HONOURABLE MR JUSTICE SILBER

MR R LYONS

MISS S M WILSON CBE
	
	
	
	

	SUMMARY
VICTIMISATION DISCRIMINATION – Whistleblowing

RACE DISCRIMINATION – Direct

JURISDICTIONAL POINTS – Claim in time and effective date of termination

PRACTICE AND PROCEDURE

New evidence on appeal

Appellate jurisdiction/reasons/Burns-Barke
The Employment Tribunal correctly dismissed PIDA claims as having failed to meet one or other of the conditions in Employment Rights Act 1996 s 47B 47C 47G and 47H, and further some were presented more than three months after the act of detriment (not the date of disclosure).

It was open to the Employment Tribunal to dismiss claims of discrimination and victimisation under RRA 1976.

The EAT refused to allow new evidence on appeal.  For the future, such applications should be made first to the Employment Tribunal.

The Court of Appeal having approved the request for further reasons, and seen the Employment Tribunal’s answers, the Employment Tribunal did not overstep the proper ambit and the two sets of reasons were read as one.

DR I M KORASHI v ABERTAWE BRO MORGANNWG UNIVERSITY 

LOCAL HEALTH BOARD

UKEAT/0424/09/JOJ

HIS HONOUR JUDGE McMULLEN QC

MR B BEYNON

MR T STANWORTH
	
	[2012] IRLR 4,
January
	
	

	The Employment Rights Act does not make it unlawful for an employee to victimise a whistleblower. Therefore,  in such a case an employer is not vicariously liable for the acts of victimisation of its employees. s.47B will be infringed if the protected disclosure materially influences (in the sense of being more than a trivial influence) the employer's treatment of the whistleblower.
FECITT and others and PUBLIC CONCERN AT WORK (intervener) v NHS MANCHESTER
[2011] EWCA Civ 1190
LORD JUSTICE MUMMERY
LORD JUSTICE ELIAS
and
LORD JUSTICE DAVIS
	
	[2012] IRLR 64,
January 
	
	Brief 942 February 2012

	WORKING TIME & HOLIDAYS

	Annual provision of 26 weeks of field break from work on an oil rig satisfied the requirements of holiday under Regulation 13.

RUSSELL V TRANSOCEAN INTERNATIONAL RESOURCES LTD
[2010] CSIH 82

EXTRA DIVISION, INNER HOUSE, COURT OF SESSION
Lord Eassie

Lady Paton
Lord Emslie

	
	[2011] IRLR 24

January
	
	Brief 918, February 2011

	1.
Persons employed under contracts such as the educational commitment contracts at issue in the main proceedings, carrying out casual and seasonal activities in holiday and leisure centres, and completing a maximum of 80 working days per annum, are within the scope of Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain aspects of the organisation of working time.
2.
Persons employed under contracts such as the educational commitment contracts at issue in the main proceedings, carrying out casual and seasonal activities at holiday and leisure centres, fall within the scope of the derogation in Article 17(3)(b) and/or 17(3)(c) of Directive 2003/88.
National legislation which restricts the activity carried out under such contracts to 80 days per annum does not satisfy the conditions set out in Article 17(2) of that directive which govern the application of that derogation, to the effect that the workers concerned are to be afforded equivalent periods of compensatory rest or, in exceptional cases where the granting of such periods is not possible for objective reasons, appropriate protection.
UNION SYNDICALE SOLIDAIRES ISÈRE V PREMIER MINISTER
ECJ Second Chamber
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	Workers are entitled to rely directly on the Working Time Directive against a public employer in order to secure compliance with the right to a 48-hour working week, and that the breach of EU law met the criteria for holding that individuals harmed have a right to “reparation”.
FUß V STADT HALLE (NO.2)
ECJ SECOND CHAMBER

1.   A worker such as Mr Fuß in the main proceedings who has completed, as a fire-fighter employed in an operational service in the public sector, a period of average weekly working time exceeding that provided for in Article 6(b) of Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain aspects of the organisation of working time, may rely on European Union law to establish the liability of the authorities of the Member State concerned in order to obtain reparation for the loss or damage sustained as a result of the infringement of that provision.

2.   European Union law precludes national legislation, such as that at issue in the main proceedings,

–    which makes a public sector worker’s right to reparation for loss or damage suffered as a result of the infringement by the authorities of the Member State concerned of a rule of European Union law – in the present case Article 6(b) of Directive 2003/88 – conditional on a concept of fault going beyond that of a sufficiently serious breach of European Union law, it being for the referring court to establish whether such a condition exists, and
–    which makes a public sector worker’s right to reparation for the loss or damage suffered as a result of the infringement by the authorities of the Member State concerned of Article 6(b) of Directive 2003/88 conditional on a prior application having been made to his employer in order to secure compliance with that provision.
3.   The reparation, for which the authorities of the Member States are responsible, of the loss or damage caused by them to individuals as a result of breaches of European Union law must be commensurate with the loss or damage sustained. In the absence of relevant European Union law provisions, it is for the national law of the Member State concerned to determine, while ensuring observance of the principles of equivalence and effectiveness, first, whether reparation for the loss or damage suffered by a worker such as Mr Fuß in the main proceedings, as a result of the breach of a rule of European Union law, should take the form of additional time off in lieu or financial compensation for the worker and, second, the rules concerning the method of calculation of that reparation. The reference periods provided for in Articles 16 to 19 of Directive 2003/88 are irrelevant in that regard.
4.   The answers to the questions referred by the referring court are the same irrespective of whether the facts of the main proceedings fall under the provisions of Council Directive 93/104/EC of 23 November 1993 concerning certain aspects of the organisation of working time, as amended by Directive 2000/34/EC of the European Parliament and of the Council of 22 June 2000, or those of Directive 2003/88.
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	SUMMARY
WORKING TIME REGULATIONS
Working Time Regulations. Rest breaks. Security guard (special case under regulation 21(b)). Whether receiving "an equivalent period of compensatory rest" (regulation 24(a)). Whether not possible for objective reasons to grant such compensatory rest (regulation 24(b)). Whether, if so, employer granting him appropriate protection.

Employment Tribunal found no breach of WTR since employer met the requirements of regulation 24(b). Appeal dismissed. Employer was actually meeting the requirements of regulation 24(a) but even if the EAT was wrong about that, the Tribunal's judgment that regulation 24(b) was met, was unimpeachable. Worker was permitted to start his 20 minute break again if interrupted.
HUGHES V THE CORPS OF COMMISSIONAIRES MANAGEMENT LTD (NO.2)
UKEAT/0173/10

LADY SMITH, MRS BAELZ, MR SWITZER
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	Brief 919, February 2011

	SUMMARY

WORKING TIME REGULATIONS

S.45A detriment

The Claimant refused to forgo his protection against working more than 48 hours under WTR and so was denied every opportunity to work on rest days for overtime. The Employment Tribunal judgment was set aside and remitted to the same Judge to determine the relationship between the Respondent’s absolute duty to allow the Claimant protection and its qualified duty to take reasonable steps to ensure it did not breach the duty, when considering s45A.

ARRIVA LONDON SOUTH LTD v MR N G NICOLAOU
UKEAT/0280/10/DA

HIS HONOUR JUDGE McMULLEN QC

MS H PITCHER

MS P TATLOW
	
	
	
	

	SUMMARY

WORKING TIME REGULATIONS

VICTIMISATION DISCRIMINATION – Whistleblowing

1.  The Claimant was a “mobile worker” to whom the Road Transport (Working Time) Regulations 2005 (“the RTR”) applied.  The Tribunal did not consider the RTR; and if it had considered the RTR ought to have found that the Claimant was correct in asserting that if the Respondent required him to work a “period of availability” it was not entitled to require him to stay in the depot: definitions of “period of availability”, “working time” and “workstation” in reg. 2 applied.

2. 
The Tribunal ought to have considered whether the Claimant, when he raised this issue with his manager, made a protected disclosure: see section 43C(1)(a) of the Employment Rights Act 1996.  Moreover, although disclosure to VOSA was not protected by virtue of section 43C, it might potentially be protected by virtue of section 43G.

3. 
The Tribunal did not make adequate findings to address the Claimant’s case under section 100(1)(c) of the Employment Rights Act 1996.

4. 
The Tribunal’s findings concerning the principal reason for dismissal were vitiated by its misunderstanding of the RTR and its failure to make adequate findings to deal with the Claimant’s case under section 100(1)(c).

5. 
Section 101A and section 45A of the Employment Rights Act 1996 do not extend to contraventions of or rights conferred by the RTR; no process of interpretation can add the RTR to section 101A(2) and section 45A(5).

Appeal allowed.  Case remitted for re-hearing

ROSS v EDDIE STOBART LTD
UKEAT/0085/10/CEA

HIS HONOUR JUDGE RICHARDSON

MR J R RIVERS CBE

MR P M SMITH
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	SUMMARY

WORKING TIME REGULATIONS – Holiday pay

The entitlement to paid annual leave of a worker absent for the whole of a pay year through sickness does not depend on the worker submitting a request for that annual leave before the pay year ends.

NHS LEEDS v LARNER
UKEAT/0088/11/CEA
THE HONOURABLE MR JUSTICE BEAN

(SITTING ALONE)
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	The Claimant was a security guard. During his rest breaks he had to leave a number and could be interrupted. If he was he could start the break again. It was held that the Claimant fell within the exception. Regulation 21(b) excludes the operation of reg. 12 “where the worker is engaged in security and surveillance activities requiring a permanent presence in order to protect property and persons, as may be the case for security guards and caretakers or security firms”. It was necessary to show that there were objective reasons why a full Gallagher v Alpha Catering Services Ltd [2005] IRLR 102 CA should be applied. This was not a case where the only reason for failing to provide the requisite cover was to maximise profits. Any significant additional cost, such as employing an additional guard, could have undermined the ability of the employers to secure the contract and would have threatened the jobs of the security officers or their pay. Logistical and administrative problems would have arisen also if additional staff had needed to be employed. It had not been necessary for the employer to have had extensive and detailed information about the costs of employing extra staff. The breaks provided to the claimant had been equivalent periods of compensatory rest within reg. 24(a) of the Working Time Regulations.
HUGHES  v. CORPS OF COMMISSIONAIRES MANAGEMENT LTD (No. 2)
[2011] EWCA Civ 1061

THE PRESIDENT OF THE QUEEN'S BENCH DIVISION
LORD JUSTICE THOMAS
and
LORD JUSTICE ELIAS
	
	[2011] IRLR 915, Nov 
	
	Brief 936, 
Nov 2011

	Article 7 of Directive 2003/88 and clause 3 of the European Agreement must be interpreted as meaning that an airline pilot is entitled, during his annual leave, not only to the maintenance of his basic salary, but also, first, to all the components intrinsically linked to the performance of the tasks which he is required to carry out under his contract of employment and in respect of which a monetary amount, included in the calculation of his total remuneration, is provided and, second, to all the elements relating to his personal and professional status as an airline pilot. It is for the national court to assess whether the various components comprising that worker's total remuneration meet those criteria. Article 7 of Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain aspects of the organisation of working time and Clause 3 of the Agreement annexed to Council Directive 2000/79/EC of 27 November 2000 concerning the European Agreement on the Organisation of Working Time of Mobile Workers in Civil Aviation, concluded by the Association of European Airlines (AEA), the European Transport Workers’ Federation (ETF), the European Cockpit Association (ECA), the European Regions Airline Association (ERA) and the International Air Carrier Association (IACA), must be interpreted as meaning that an airline pilot is entitled, during his annual leave, not only to the maintenance of his basic salary, but also, first, to all the components intrinsically linked to the performance of the tasks which he is required to carry out under his contract of employment and in respect of which a monetary amount, included in the calculation of his total remuneration, is provided and, second, to all the elements relating to his personal and professional status as an airline pilot. 

BRITISH AIRWAYS PLC v WILLIAMS and others
European Court of Justice.
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